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Introduction 
 

In terms of Clause 13 of Part One of the Public Contracts Regulations, 2005 an 

annual report which gives an account of the proceedings of the General Contracts 

Committee and of the Public Contracts Appeals Board has to be submitted to the 

Minister of Finance for onward transmission to the House of Representatives. 

 

General Contracts Committee 

 

The Composition of the General Contracts Committee during 2005 was as follows: 

 

Mr Edwin Zarb – Director General, Chairman ex-officio 

Mr Joseph Borg Grech B.Arch. BE & A, A & CE 

Mr Robert Carabott 

Mr Sebastian Debono B.A., L.P., Dip.Ed.Guid. 

Mr Carmel J. Delicata C.P.A.A., F.C.I.B., F.I.A., F.I.C.I.S. 

Mr Carmel Gatt A.C.I.B. 

Mr Joseph Mizzi B.Eng., A & CE 

Mrs Edwige Xuereb 

Mr Joseph Zammit L.P. 

Technical Adviser (not a voting member): Mr Maurice E. Galea B. Eng., A & CE 

 

During the year the General Contracts Committee held meetings twice a week on 

Tuesdays and Thursdays for a total number of ninety-nine sittings. 

 

The General Contracts Committee is appointed by the Prime Minister and its 

members are primarily responsible for providing advice to the Director General 

(Contracts) on all matters pertaining to public calls for tenders and the award of the 

relevant contracts.  Additional duties include the opening of the tenders received at 

the Department of Contracts.  Schedules of tenders received and prices quoted are 

published on the Department of Contracts’ notice-board on the same day that the 

tenders are due for submission. 

 

The Public Contracts Regulations, 2005 provide that in tenders having an 

estimated value between Lm5,000 and Lm20,000 and are issued by a Local 

Council or by a Contracting Authority listed in Schedule 2, an aggrieved bidder 

shall have a right to make a complaint to the General Contracts Committee.  

During 2005, the General Contracts Committee heard nineteen such complaints 

and the text of the final decisions is published in Part 1. 

 

Public Contracts Appeals Board 

 

The Public Contracts Appeals Board which is appointed by the Prime Minister is 

constituted as follows:- 
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Chairman: Mr Alfred R. Triganza B.A. (Hons) (Accty)., F.I.A., C.P.A., Dip.M 

(UK)., M.C.I.M. (UK)., MIM 

Members: Mr Anthony Pavia D.P.A. 

  Mr Edwin Muscat 

  Mr Maurice Caruana M.Q.R. (substitute member) 

 

During 2005 the Public Contracts Appeals Board heard thirty four objections in 

terms of Regulations 82, 83 and 84 of the Public Contracts Regulations, 2005.  The 

text of the final decisions is published in Part 2 of this publication. 
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PART 1 

 

Complaints decided by the 

General Contracts Committee 
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Case No. 1 

 

Advert No. KLM 06/04 

Tender for Replacement of Artificial Turf at “Ta’ Lg ajba” Football Ground, 

Mosta 

 

 

Meeting of the General Contracts Committee 

 

8 February 2005 

 

 

Millennia Ltd of Aldo Moro Road, Marsa objected to the decision of the Mosta 

Local Council to award the tender for the Replacement of Artificial Turf at Ta’ 

Lg ajba Football Ground, Mosta to All Sports International Ltd. 
 

The following persons were present for the hearing:- 
 

Mosta Local Council  Mr Alphonse Anastasi, Executive Secretary 
 

Millennia Ltd   Mr Desmond Mizzi 

    Mr Joseph Tabone 

    Dr Nicolette Cassar 

    Dr E. Fenech 
 

All Sports Ltd  Mr Dione Mercieca 

    Mr Martin Scicluna 

    Mr Danilo Albani Rocchetti 
 

In their letter of objection dated 17 January 2005, Millennia Ltd based their 

objection on the following grounds: 
 

1. The tender documents specified that the bid bond should be of 5% of the 

value of the tender submitted.  In the case of All Sports International Ltd 

the value of the bid bond should have been Lm590.50 and not Lm550 as 

actually submitted. 
 

2. The Mosta Local Council met with All Sports International Ltd and 

sought clarifications and allowed modifications to their tender without 

giving the other tenderers the same opportunity. 
 

3. All Sports International Ltd failed to give details of the equipment to be 

used in the upkeep of the artificial turf in the Maintenance Schedule and 

that photographs submitted with the tender showed installation 

machinery belonging to Millennia Ltd. 
 

4. That All Sports International Ltd could not possibly supply “green rubber 
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EPDM manufactured for sports installation” at the tendered price since 

this EPDM rubber was more costly. 

 

After hearing the submissions made by all the parties, the General Contracts 

Committee came to the following conclusions: 

 

1. Bid Bond 

When asked why the Mosta Local Council accepted a bid bond of 

Lm550 instead of Lm590.50, the Council’s Executive Secretary, Mr 

Alphonse Anastasi explained that according to a Memo dated 10 

December 1999 issued by the Local Councils Department the bid bond 

for tenders between Lm5,001 and Lm15,000 should have been Lm500.  

The bid bond presented by All Sports International was therefore 

acceptable. 

 

2. Clarifications 

In tendering procedures it is normal practice that the cheapest compliant 

tenderer may be required to give clarifications on his offer.  In this case 

the tender by All Sports International Ltd complied with the tender 

specifications.  It was the Mosta Local Council that requested that the 

thickness of the rubber infill be 20mm and that of the sand 10mm.  All 

Sports International Ltd complied with the Council’s request at no extra 

cost.  The manufacturer’s representative, Mr Danilo Albani Rocchetti, 

confirmed that the product guarantee would not be affected.  The General 

Contracts Committee agreed that All Sports International Ltd should not 

be penalized for acceding to the Council’s request. 

  

3. Maintenance 

All Sports International Ltd maintained that they had the necessary 

equipment to install the artificial turf and that they would be hiring 

cleaning and servicing machinery for the maintenance required. 

 

4. Cost 

All Sports International Ltd confirmed that they would be supplying 

EPDM rubber at the tendered price. 

 

In view of the above the General Contracts Committee agreed that the objection by 

Millennia Ltd should not be upheld and the deposit forfeited. 
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Case No. 2 

 

W.D. Advert No 86/2004 

Filing System for the Registry Offices at the Auberge de Castille 

 

 

Meeting of the General Contracts Committee 

 

8 February 2005 

 

 

BIM Ltd objected to the decision of the Works Division to award the tender for the 

Filing System for the Registry Offices at the Auberge de Castille to Storage 

Systems Ltd. 

 

The following persons were present for the hearing:- 

 

Works Division  Mr John Farrugia 

    Mr Charles Deguara 

    Ms Marisa Camilleri 

    Mr Manuel Micallef 

 

BIM Ltd   Mr Charles Ebejer 

    Mr Paul Busuttil 

 

BIM Ltd based their objection on the grounds that Mr Paul Busuttil, who was 

present at the tender opening session, only saw eight tenders while the official 

schedule published by the Works Division listed nine tenders.  BIM Ltd alleged 

that the procedure in carrying out the award was, therefore, incorrect and requested 

that a fresh call be issued for this tender. 

 

Upon examination of the relevant Works Division file, it transpired that two 

tenders relating to Advert 86/04 were found in the tender box at the Contracts 

Department on the 14 December 2004 at 10.00a.m.  Since this was also the closing 

date and time of the opening of the Works Division tender box, the two sealed 

tenders were signed on the outer envelope and immediately sent to the Works 

Division to be included with the other tenders submitted.  This practice had been 

followed for a long number of years and was acceptable to the General Contracts 

Committee as long as circumstances showed that there was no possibility of abuse. 

 

In view of the above the General Contracts Committee agreed that the objection by 

BIM Ltd should not be upheld but that, given the circumstances of the case, the 

deposit of Lm100 should be refunded. 
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Case No. 3 

 

WSC/T/61/2004 

Tender for Plastic Stopvalve Surface Boxes 

 

 

Meeting of the General Contracts Committee 

 

28 February 2005 

 

 

Mr Anton Zarb of 19, G. Galilei Street, Mellieha, objected to the decision of the 

Water Services Corporation to award the tender for the Supply of Plastic Stopvalve 

Surface Boxes to Ragonesi & Co Ltd. 

 

The following persons were present for the hearing:- 

 

Water Services Corporation: Ing. Mark Perez 

     Ing. Gino Micallef 

     Mr Stefan Vella 

     Mr Joseph Mifsud 

 

Complainant:    Mr Anton Zarb 

 

Recommended Tenderer:  Mr Roberto Ragonesi 

 

In his letter of objection dated 9 February 2005, Mr Anton Zarb based his 

objection on the following grounds: 

 

1. Mr Zarb had, in the recent past, supplied the Water Services Corporation 

with the same product manufactured by the same factory. 

2. The offer by Mr Zarb was cheaper than that offered by Ragonesi & Co. 

 

After hearing the submissions made by all the parties, the General Contracts 

Committee came to the following conclusions: 

 

1. Clause 9 of the tender conditions stipulated that tenderers had to submit 

ISO 9001: 2000 certification or equivalent with their tenders.  The 

certificate submitted by Mr Zarb with his tender was valid until March 

2002.  An updated certificate was requested and a certificate written in the 

Chinese language was submitted.  A third certificate in English was 

submitted by Mr Zarb after the time limit requested by the Water Services 

Corporation had elapsed.  Furthermore, this last certificate had part of the 

name of the manufacture erased.  Moreover, in an e-mail dated

24 November 2004, Mr Zarb stated that the validity of the price could only 
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be confirmed if an order was placed before the end of November. 

 

For the above reasons the General Contracts Committee decided that the 

objection could not be upheld.  However, Since Mr Zarb had previously 

supplied the same items to the Water Services Corporation, the General 

Contracts Committee agreed that 50% of the deposit paid should be 

refunded. 

 

2.  Regarding the decision by the WSC to award the tender to the 4th cheapest 

tenderer at a cost of Stg 28,080 (approximately Lm17,938), the General 

Contracts Committee decided that since this amount was 38% more 

expensive than WSC’s estimate of Lm13,000, all offers should be rejected 

and the tender re-issued.  
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Case No. 4 

 

FTS 60-04 

Tender for Paving Works at Adelaide Cini Girls’ Secondary School, amrun 

 

 

Meeting of the General Contracts Committee 

 

7 March 2005 

 

 

Pavin Ltd of  S. Zerafa Street, Marsa objected to the decision of the Foundation for 

Tomorrow’s Schools to award the tender for Paving Works at Adelaide Cini Girl’s 

Secondary School, amrun to OCJ Ltd. 

 

The following persons were present for the hearing: 

 

FTS    Mr Chris Pullicino 

    Perit Tano Zammit 

    Mr Ivan Zammit 

 

Pavin Ltd   Mr Kevin C. Fenech 

    Dr Joseph Bonnici 

 

OCJ Ltd   Mr Raymond Chircop 

    Mr Anglu Magri 

 

In their letter of objection dated 16 February 2005, Messrs Pavin Ltd based their 

objection on the following grounds: 

 

1. The tender documents specified a thickness of 9mm while their Option 2 

offer had a thickness of 8mm.  However, since the tiles were being laid using 

a sand and cement mixture the thickness of the tile was no longer an issue 

since the mortar and tile  become one with a thickness of over 2.5cm. 

 

2. In the tender document it was specified that the tile had to have a non slip co-

efficient of R10/PEI V.  An R10 classified tile is an outdoor tile with a rough 

surface and is not suitable for indoor use.  Thus the best tile for internal use is 

one having a non-slip factor of R9. 

 

3. Pavin  Ltd submitted a revised offer for Option 1 amounting to Lm18,705.10. 

 

4. Pavin Ltd stated that if their offers were not according to specifications they 

requested to check their competitor’s samples because they believed that 

neither these were according to the requested specifications. 
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After hearing the submissions made by all the parties, the General Contracts 

Committee came to the following conclusions: 

 

1. Option 1 by Pavin Ltd was originally for Lm19,411.90.  The Foundation for 

Tomorrow’s Schools could not consider the revised offer of Lm18,705.10 

since this was submitted after the closing date of the tender and the opening 

of the tender bids. 

 

2. The tender documents specified Ceramic ‘Gres’ non-slip tiles of 450 x 

450mm and 9mm thick under item 1.21 and similar tiles of 300 x 300mm and 

9mm thick under item 1.22.  Option 2 by Pavin Ltd offered tiles measuring 

400 x 400 x 8mm for item 1.21 and 300 x 300 x 7.5mm for item 1.22 while in 

option 3 Pavin Ltd offered tiles measuring 300 x 300 x 8.5mm for both items 

1.21 and 1.22.  The size of tiles offered by Pavin Ltd for both Options 2 and 3 

were clearly not according to specifications and could not be accepted. 

 

3. There was an error in the tender documents that specified a non-slip factor of 

R10 when this should have read R9.  Fortunately, the tenderers noticed the 

error and submitted offers for tiles with a non-slip factor of R9.  This error, 

therefore, had no bearing in the adjudication of the offers received. 

 

4.  The General Contracts Committee could not allow Pavin Ltd to examine the 

samples submitted by their competitors to verify that these were according to 

specifications.  It was the duty of the Foundation for Tomorrow’s Schools 

tender adjudicating officers to determine that the recommended tender was 

according to the required specifications.  The Foundation for Tomorrow’s 

Schools representatives stated during the hearing that the tiles offered by OCJ 

Ltd were according to specifications. 

 

In view of the above the General Contracts Committee agreed that the objection by 

Pavin Ltd should not be upheld and the deposit forfeited. 
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Case No. 5 

 

Malta Enterprise 

Tender for the Project Design, Construction and Equipment of the Malta 

Pavilion at the Tripoli International Fair 2005 

 

 

Meeting of the General Contracts Committee 

 

11 March 2005 

 

 

Zaffarese Exhibitions & Events Ltd and Casapinta Design Group Ltd objected to 

the decision of Malta Enterprise to disqualify their tenders for the Project Design, 

Construction & Equipment of the Malta Pavilion at the Tripoli International Fair 

2005. 

 

The following persons were present for the hearing: 

 

Malta Enterprise      Dr Mario Demarco 

        Mr James Spiteri 

        Mr Dennis Vella 

 

Zaffarese Exhibitions & Events Ltd   Mr Benny Zaffarese 

        Mr Thomas Farrugia 

 

Casapinta Design Group Ltd    Mr Damian Casapinta 

        Mr Joe Risiott 

        Dr Carlo Bisazza 

 

Sign It Ltd       Mr Reuben Caruana 

 

1. Zaffarese Exhibitions & Events Ltd 

 

Zaffarese Exhibitions & Events Ltd objected to their tender being 

disqualified since their offer comprised all the necessary requirements 

to carry out the project.  They argued that they had offered a package 

and that their offer could at least not have been accepted but not 

disqualified. 

 

 

 

 

During the adjudication of the tenders Malta Enterprise sent the 

following e-mail to Mr Benny Zaffarese on the 25 February 2005:- 
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“We wish the following clarification: 

Should Malta Enterprise not be in a position to accept your handling fee 

as described in your tender submission and e-mail of the

25 February 2005, please advise if your charge of Lm7,380 as listed in 

Section 1, Form of Tender, will alter, and if so, by how much.” 

 

Mr Zaffarese replied by e-mail on the 28 February 2005 as follows:- 

 

“Re your e-mail please note that if our exhibition material is not sent in 

the same container with exhibits than we would have to charge Lm920 

to the stand quote.” 

 

On the 28 February 2005, Malta Enterprise informed Zaffarese 

Exhibitions & Events Ltd that their tender was being disqualified on the 

basis that the tender price submitted in their offer did not cover all the 

matters specified in Article 1.2 (i to xv), particularly that the tendered 

price of Lm7,380 did not provide for, 

 

(vi) the packaging, loading, shipment, customs clearance and payment 

of necessary customs deposits, transport and storage of all the 

materials needed for the stand construction, the furnishing thereof, 

and ancillary items and vice versa (Malta – Libya – Malta). 

 

Malta Enterprise added that this was evident from the statement in the 

tender that “With regards to the shipping handling, no charges for this 

service apply, provided all stand material is shipped with that of Malta 

Enterprise free of charge.” 

 

After perusing the relevant documents and hearing the parties 

concerned the General Contracts Committee noted that Zaffarese 

Exhibitions & Events Ltd had altered the price of their offer after the 

closing date of the tender.  The Committee agreed that the objection by 

Zaffarese Exhibitions & Events Ltd should not be upheld and the 

deposit forfeited. 

 

2. Casapinta Design Group Ltd 

 

On the 28 February 2005, Malta Enterprise informed Casapinta Design 

Group Ltd that their tender was being disqualified for breaching Clause 

2 of the tender condition.  This clause states that: 

 

“The Tenderer is to submit one comprehensive design in respect of the 

Malta Pavilion.” 
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Malta Enterprise further stated in their letter that “In your tender 

submission, it is clearly stated that your submission included more than 

one design.” 

 

In their letter of objection Casapinta Design Group Ltd argued that they 

had submitted only one design and that their tender document included 

one set of perspective coloured rendered drawings for a single design 

proposal.  However, due to the small size of the Malta Stand, they 

submitted three different layout plans showing three ways in which they 

suggested laying the equipment being specified, with the exception of 

the quantities which vary in accordance to the layout.  They further 

added that irrespective of the layout alternative selected, the design, 

style, quality, colour and total ambience of the Malta stand would 

remain the same both internally and externally. 

 

After perusing the relevant documents and hearing the parties 

concerned the General Contracts Committee noted that Casapinta 

Design Group Ltd had submitted one design with their tender.  

However, this design was for the Alternative A layout.  The Committee 

agreed that Alternatives B and C with different layouts would require 

different designs.  The Committee also noted that Casapinta Design 

Group Ltd had quote different prices, namely, Lm7200 for Alternatives 

A & B and Lm6,500 for Alternative C. 

 

The General Contracts Committee agreed that Casapinta Design Group 

Ltd had not submitted “one comprehensive design” as required in the 

tender documents.  Hence the Committee agreed that the objection by 

Casapinta Design Group Ltd should not be upheld and the deposit 

forfeited. 
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Case No. 6 

 

WSM 60/2005 

Period Contract for the Provision of Analytical Services to WasteServ Malta 

Ltd 

 

 

Meeting of the General Contracts Committee 

 

6 May 2005 

 

 

Harrison Malta Environmental Ltd objected to the decision of WasteServ Malta 

Ltd to award the tender for the provision of Analytical Services to the Malta 

National Laboratory. 

 

The following persons were present for the hearing: 

 

WasteServ Malta Ltd Ing Aurelio Attard 

Dr Victor Scerri 

Ms Henriette Debono 

 

 

Harrison Malta Environmental Ltd Mr Tony Spiteri 

 

 

Malta National Laboratory  Mr Patrick Calleja 

Dr Jeremy Debono 

Dr Tonio Ellul 

Ms Marisa Aquilina 

 

 

In their letter of objection dated 21 April 2005, Harrison Malta Environmental Ltd 

based their objection primarily on the basis that their tender was by far cheaper 

than that of the Malta National Laboratory. 

 

Mr Tony Spiteri argued that the contract should have been awarded to them as they 

had the cheaper offer and also had experience in similar work in Europe and the 

USA. 

 

On their part, WasteServ Malta Ltd confirmed what was stated in the Adjudication 

Report that the cheaper offer by Harrison did not satisfy all the technical 

requirements in clause 4.1.1 of the tender specifications, that all analyses are 

conducted through the services of an accredited laboratory. This fact was made 

clear in the letter by Harrison, attached to their tender, which stated that the sub-
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contracted laboratory did not have accreditation for the analysis of the PAHs and 

Thallium, that is, for 15 of the specified parameters. 

 

When confronted with this statement Mr Tony Spiteri admitted that this was so but 

enquired whether the testing by the Malta National Laboratory was accredited for 

all the items to be analysed. 

 

Both WasteServ Malta Ltd and the Malta National Laboratory confirmed that the 

testing was to be carried out by a foreign laboratory that was accredited for all the 

items to be tested. 

 

In view of the above the General Contracts Committee agreed that the objection by 

Harrison Environmental Malta Ltd should not be upheld but agreed that one half of 

the deposit should be refunded since the objecting firm was not informed of the 

reason why their tender was rejected. 
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Case No. 7 

 

QMS 39/04 

Tender for the Supply of Shirts to the Police Department 

 

 

Meeting of the General Contracts Committee 

 

6 May 2005 

 

 

The General Contracts Committee convened at 9.00am of the 6 May 2005 to hear 

the objection lodged by BTI Co Ltd. The objection was made on the basis that the 

tender was awarded to Astor Co Ltd at a price that was more expensive than that of 

BTI Co Ltd. 

 

The following persons were present for the hearing: 

 

Police Department Inspector Kenneth Haber 

Astor Co Ltd Mr. Jeffrey Calleja 

 

Since no one turned up for BTI Co Ltd the objection was deemed as abandoned 

and the deposit was to be forfeited. 

 

The hearing was declared closed at 9.30a.m. 
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Case No. 8 

 

WSM 96/2004/1 

Period Contract for the Provision of Architectural Services to WasteServ 

Malta Ltd 

 

 

Meeting of the General Contracts Committee  

 

23 May 2005 

 

 

The following persons were present for the hearing: 

 

WasteServ Malta Ltd Ing. Aurelio Attard 

Dr Victor Scerri 

Ms Mary Grace Micallef 

 

EMDP  Perit Mariello Spiteri 

 

Adiva Medialab Ltd Perit Joseph Pace  

Dr Lorraine Conti 

 

 

EMDP based its objection to the proposed award to Adiva Medialab Ltd on the 

basis that the tender was awarded on the basis of price and not in accordance with 

the evaluation criteria laid down in Clause 2.2.3. of the tender document. EMDP 

stated that they had quoted as per Tariff K for most of the items in the tender 

schedule since they believed that Tariff K incorporates all services performed by 

Architects and Civil Engineers. 

 

WasteServ Malta Ltd stated that Tariff K rates applied in the context of a whole 

project being entrusted to one architect while the scope of the tender was to 

establish firm rates for the items in the tender schedule being taken separately. 

 

Dr L. Conti on behalf of Adiva Medialab stated that her client understood the 

scope of the tender in the sense that a competitive tender for rates for the separate 

items in the tender schedule was requested and had submitted his rates accordingly. 

 

At this point Perit M Spiteri of EMDP gave various examples of how the services 

requested in the tender fit in Tariff K regarding the appropriate fees to be charged. 

He stressed that his submission was in compliance with the requirements of Clause 

5.1 of the tender document. 
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Clause 5.1 of the tender document stated that “The Architect shall apply the scale 

of professional charges payable to architects and civil engineers as per Tariff K of 

the Laws of Malta. Offers with professional fees less than or higher than those 

specified in Tariff K of the Laws of Malta, will not be considered. Rates for 

services not mentioned in Tariff K will be considered separately. A copy of Tariff 

K is herewith being included as Annex B to the tender documents.” 

 

After hearing the arguments brought forward by all the parties and examining 

Clause 5.1 above, the General Contracts Committee came to the conclusion that 

the said clause was confusing and led to different interpretations of what the tender 

required. 

 

In fact, out of the eight offers made in response to this call, EMDP based their 

quote on Tariff K, Adiva Medialab quoted on hourly rates, while the other six 

tenderers quoted a mixture of Tariff K and rates per hour. 

 

In the circumstances, the General Contracts Committee decided that the tender 

should be re-issued with clear and unambiguous instructions to tenderers. The 

Committee also agreed that the deposit paid by EMDP should be refunded. 
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Case No. 9 

 

Advert No. WB 28/2005, WBG 42/2005 

Tender for the Provision of Electrical and Mechanical Engineering 

Consultancy Services to the Department of Projects and Development, 

Ministry for Gozo  

 

 

Meeting of the General Contracts Committee 

 

11 July 2005 

 

 

Camilleri & Cuschieri Consulting Engineers objected to the decision of the 

Department of Projects and Development, Ministry for Gozo, to award the tender 

for the provision of Electrical and Mechanical Consulting Services to the firm       

L Curmi and Partners. 

 

The following persons were present for the hearing:- 

 

Department of Projects and Development   Mr Joseph Portelli 

        Ing Saviour Debrincat 

        Ms M’Anne Pace 

 

Camilleri & Cuschieri Consulting Engineers  Ing C J Cuschieri 

 

L Curmi & Partners      Ing Lawrence Curmi 

 

In his letter of objection dated 21 June 2005, Ing C J Cuschieri based his objection 

on the following grounds: 

 

1. The rates quoted by L Curmi and Partners were so low that the service could 

not be given within professional limits and that the ratio of fees indicated did 

not make sense. 

 

2. Ing Galea, who formed part of L Curmi and Partners, could have a conflict of 

interest since he was an employee of the Ministry for Gozo. 

 

In his reply to point 1 above, Ing L Curmi stated that he had written to the 

Engineering Board to enquire whether there were fixed rates to be charge by 

Engineers as in the case of Architects and Civil Engineers.  The reply of the 

Engineering Board was that the rates chargeable by Engineers were not fixed by 

law.  Ing Curmi further stated that he had used another tender issued by the 

Ministry for Gozo as a benchmark.  This tender has been awarded at a fee of 

2.98% and his offer for the current tender was 2.74% for Mechanical and Electrical 
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Consultancy Services together and 3.9% for either Electrical Engineering Services 

or Mechanical Engineering Services taken separately. 

 

As regards point 2, Ing L Curmi stated that there was no Ing Galea forming part of 

L Curmi and Partners.  Ing Mario Galea formed part of Galea, Curmi Engineering 

Consultants and he (Ing Galea) had specifically informed Ing Curmi that he did not 

want to be involved in tenders issued by the Ministry for Gozo since he was an 

employee of the Ministry.  In fact, the tender was submitted by Ing Lawrence 

Curmi together with his partner Ing Norman Falzon. 

 

After hearing the submissions made by all the parties the General Contracts 

Committee concluded that the objection by Cuschieri and Camilleri should not be 

upheld and the deposit forfeited. 
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Case No. 10 

 

FTS 44-05 

Tender for Aluminium Works at Vittoriosa, ebbug and ejtun Primary 

Schools  

 

 

Meeting of the General Contracts Committee 

 

1 August 2005 

 

 

Alu. Care Mosta Ltd objected to the decision of the Foundation for Tomorrow’s 

Schools (FTS) to award the tender for Aluminium Works at Vittoriosa, ebbug 

and ejtun Primary Schools to Olta Aluminium Ltd. 

 

The following persons were present for the hearing:- 

 

FTS    Dr Andrew Borg Cardona 

    Perit Paul Micallef 

    Perit Andrew Ellul 

    Mr Chris Pullicino 

    Mr Ivan Zammit 

    Mr Joe Briffa 

 

Alu. Care Mosta Ltd  Dr Ronald Aquilina 

    Mr Stefan Fenech 

 

Olta Aluminium Ltd  Mr Joe Saliba 

 

Further to their motivated letter of objection of the 8 July 2005, Alu. Care Mosta 

Ltd maintained that the samples supplied by Olta Aluminium Ltd were not 

according to the tender specifications.  When asked how he came to this 

conclusion, Mr Stefan Fenech stated that when he delivered his samples to FTS, he 

was asked to put them in a room where he could see the other suppliers’ samples.  

On the other hand, Perit Paul Micallef and Mr Joe Briffa stated that the samples 

supplied by Olta Aluminium Ltd were according to the requested specifications 

except for the handles which had to be of the ‘Cremonese’ type and which Olta 

Aluminium Ltd had been requested to change in accordance with Clause 1.18.9 of 

the Instructions to Tenderers.  Mr Stefan Fenech here stated that the ‘Cremonese’ 

type handle could not be fitted on the aluminium profile submitted by Olta 

Aluminium Ltd while Mr Joe Saliba maintained that it could. 

 

On a question by the Chairman whether Olta Aluminium Ltd had supplied the 

compliance certification specified in Clause 16.6.2 of the tender specifications,  
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Mr Joe Briffa confirmed that the compliance certificate had not been supplied but 

that he had researched the Internet and was satisfied that the Serie TE 60 profiles 

submitted by Olta Aluminium Ltd were according to the required specifications.  

Mr Stefan Fenech here stated that he had supplied the required certification but on 

checking the tender documents it resulted that technical literature was submitted 

but the compliance certification was not supplied. 

Alu. Care Mosta Ltd also stated that according to the tender specifications the 

glazing gaskets had to be made of EPDM or Neoprene and that the samples 

submitted by Olta could not fit the aluminium profile provided.  This was 

contested by Mr Joe Saliba who maintained that his sample rubber gasket would fit 

the aluminium profile provided by him.  When requested to clarify the issue the 

Foundation for Tomorrow’s Schools representatives were uncertain about this 

point. 

 

After having heard the statements made by all the parties involved the General 

Contracts Committee decided that the tender award in favour of Olta Aluminium 

Ltd should be cancelled and that the Foundation for Tomorrow’s Schools should 

prepare a fresh adjudicating report based on a more detailed technical report. 

 

The technical report should take into consideration the points raised during the 

hearing and should be itemized in accordance with the technical specifications.  If 

no tenderer has supplied the compliance certification requested in Clause 16.6.2 

(which seems difficult to obtain) adjudication should proceed on the other tender 

requirements. 

 

The Foundation for Tomorrow’s Schools should also ensure that the recommended 

tenderer is in possession of a valid trading licence. 

 

In view of the above the General Contracts Committee agreed that the deposit paid 

by Alu. Care Mosta Ltd should be refunded. 
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Case No. 11 

 

W.D. Advert No. 34/2005 

Supply and Delivery of One New Skid Steer Loader with Scarifier 

Attachment  

 

 

Meeting of the General Contracts Committee 

 

8 August 2005 

 

 

International Machinery Ltd objected to the decision of the Works Division to 

award the tender for the supply and delivery of one new Skid Steer Loader with 

Scarifying Attachment to S.R. Services 

 

The following persons were present for the hearing:- 

 

Works Division   Ing Martin Grech 

     Perit Nicholas Grech 

     Perit Anthony Satariano 

 

International Machinery Ltd Mr Attilio Vassallo Cesareo 

     Mr Saviour Coppini 

 

S.R. Services    Mr Ray Muscat 

     Mr Vincent Muscat 

 

In their letter of objection dated 19 July 2005, International Machinery Ltd stated 

that their offer for one KOMATSU Skid Steer Loader with a hydraulic scarifying 

attachment was Lm274 cheaper than the one recommended.  They also contended 

that there was no possibility that the recommended machine was superior to the 

one proposed by their company as KOMATSU is known to have the best machine 

in its class. 

 

Clause 4 of the tender specifications stated: 

 

“Also the scarifying unit is to be controlled as regards hydraulic operation, from 

within the skid steer cabin, and is to have the following functions: 

 

a)  tilt 

b)  side shift 

c)  depth control 

 

all hydraulically operated.” 
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Ing Martin Grech of the Works Division stated that the machine offered by 

International Machinery Ltd was not up to the required specifications since the 

scarifying attachment had a mechanical cutting depth adjustment whereas the 

specifications required that this should be hydraulically operated.  S.R. Services on 

the other hand had confirmed in writing that the machine they were offering had 

the tilt, side shift and depth all hydraulically operated as per tender specifications.  

When questioned by the Chairman, Mr Ray Muscat of S.R. Services stated that 

their machine was fully hydraulically operated as required by the tender 

specifications. 

 

Another point raised was that the machine offered by International Machinery Ltd 

had an optional bucket costing Lm275 while the machine offered by S.R. Services 

included the bucket in the price offered.  This made the machine offered by 

International Machinery Ltd marginally more expensive than the one offered by 

S.R. Services. 

 

At this point Mr Vassallo Cesareo requested to know the make of the machine 

offered by S.R. Services but after a brief discussion the General Contracts 

Committee ruled that the make of the machine was irrelevant.  The important thing 

was that the machine had been declared that it was according to specifications and 

that the Works Division should check that this was so upon delivery. 

 

In view of the above the General Contracts Committee agreed that the objection by 

International Machinery Ltd should not be upheld and the deposit forfeited. 
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Case No. 12 

 

FTS 35-05 

Tender for Supply and Installation of Aluminium Apertures to Block A and 

Technology Workshops at Adelaide Cini Girls’ Secondary School, amrun 

 

Meeting of the General Contracts Committee 

10 August 2005 

 

 

Alu. Care Mosta, Ltd objected to the decision of the Foundation for 'Tomorrow's 

Schools to award the tender for the Supply and Installation of Aluminium 

Apertures at Adelaide Cini Girls' Secondary School to Giorgio Aluminium Co. 

Ltd. 

 

The following persons were present for the hearing:- 

 

FTS Dr Peter Caruana Galizia 

 Mr George Papagiorcopulo 

 Perit Tano Zammit 

 Perit Andrew Ellul 

 Mr Joe Briffa 

 

Alu. Care Mosta Ltd Dr Ronald Aquilina 

 Mr Stefan Fenech 

 

Giorgio Aluminium Co Ltd Mr Johann Said 

 

The Chairman informed the meeting that he had received a letter from FTS the 

previous day contesting the validity of the objection made by 

Alu. Care Mosta Ltd. 

 

FTS maintained that the objection should have been made in accordance with 

clause 20 (3) of LN 299 of 2003 and not in accordance with Clause 103 (1) since 

the value of the tender was under Lm20,000.  Clause 20 (3) provides that an 

objection must be filed within 3 working days from the publication of the notice of 

award.  'The letter of objection must be accompanied by a deposit of Lm100 and 

must clearly state the reason for the complaint.  Since the motivated letter of 

objection was not filed within the stipulated period of three days, FTS maintained 

that the objection was not valid. 

 

Dr Ronald Aquilina argued that the Procedure for the submission of appeals 

included in the tender documents reproduced Clause 103 (1) as the applicable 
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procedure. His client had followed the procedure indicated in the tender document 

and was well within the period stipulated for the filing of an objection. 

 

When asked why he had deposited the sum of Lm100 instead of the minimum 

Lm200 stipulated in Clause 103 (1), Mr Stefan Fenech replied that when he went 

to file his objection he was asked for a deposit of Lm100. 

 

The General Contracts Committee agreed to proceed with the hearing of the merits 

of the objection without prejudice to a ruling on the admissibility of the objection 

after seeking legal advice from the Office of the Attorney General. 

 

In their motivated letter of objection dated 18 July 2005, Alu. Care Mosta Ltd. 

submitted that the three tenders whose offer was cheaper did not have a trading 

licence, failed to submit samples or furnished samples that were not according to 

specifications, failed to submit the required technical literature and that the 

specifications submitted by Alu. Care Mosta Ltd were superior to those submitted 

by the other Tenderers. 

 

Dr Peter Caruana Galizia said that it was not the responsibility of the FTS to check 

the trading licences of tenderers.  Dr Caruana Galizia said that trading licences 

referred to the place of work and that tenderers could also sub-contract to other 

persons. 

 

Mr Johann Said confirmed that he possessed a valid trading licence a copy of 

which had been submitted to FTS. 

 

When asked how he knew that the other tenderers did not submit samples, Mr 

Stefan Fenech said that when he delivered his samples to FTS he was asked to put 

them in a room where he could check that there were no other samples relative to 

this tender.  Mr Fenech also said that only Koperattiva Aluminium submitted 

samples. 

 

Perit Tano Zammit stated that contrary to what Mr Fenech had said, Koperattiva 

Aluminium did not submit any samples since they said that the samples were the 

same as in similar work carried out by them on the same premises.  When 

questioned about the samples submitted by Giorgio Aluminium Co. Ltd., Perit 

Zammit said that he was not satisfied with the samples submitted, but Giorgio 

Aluminium Co. Ltd. offered to supply and install a sample window complete with 

all accessories and fittings.  Perit Zammit confirmed that the installed window was 

according to the tender specifications. 

 

As to the question of technical literature, the FTS adopts a practical attitude in this 

regard.  For example, the tender specified that the technical literature should be in 

English, but they did not disqualify Alu. Care's tender because the technical 

literature was in Italian. 
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Having established that the tender by Giorgio Aluminium Co. Ltd. was the 

cheapest and that Perit Tano Zammit had confirmed that the sample window 

installed conformed to the tender specifications, the General Contracts Committee 

agreed that the objection by Alu. Care Mosta Ltd. should not be upheld and the 

deposit forfeited.  Since the appeal by Alu. Care Ltd was not upheld the General 

Contracts Committee decided that a ruling on whether the appeal was admissible 

was superfluous. 
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Case No. 13 

 

WSM 48/2004/5 

Short Period Contract for the Transport and Deposit of Municipal Solid 

Waste from Gozo to Malta 

 

 

Meeting of the General Contracts Committee 

 

22 August 2005 

 

 

Emmanuel Magro and Joseph Mercieca objected to the decision of the WasteServ 

Malta Ltd to award the tender for a ‘Short Period Contract for the Transport and 

Deposit of Municipal Solid Waste from Gozo to Malta’ to A. Bonavia and Sons Co 

Ltd. 

 

The following persons were present for the hearing:- 

 

WasteServ Malta Ltd  Dr Victor Scerri 

     Ing. Aurelio Attard 

     Ing. Stephen Dimech 

     Ing. Mario Agius 

 

E. Magro and J. Mercieca  Dr Martin Fenech 

     Mr Emmanuel Magro 

     Mr Joseph Mercieca 

 

A. Bonavia & Sons Co Ltd  Dr Anglu Farrugia 

     Mr James Bonavia 

     Ms Bernardette Bonavia 

 

In their motivated letter of objection dated 26 July 2005, Messrs Magro and 

Mercieca submitted that A. Bonavia and Sons Co Ltd failed to abide with the 

tender conditions which required that the contractor must state the number of 

vehicles (preferably moving floor trailers with sealed top having a carrying 

capacity greater than 30 tonnes of MSW or RCV’s of the 6 or 8 wheeler type).  

They also stated that A. Bonavia and Sons Co Ltd do not have vehicles that are 

sealed and do not have the necessary number of vehicles to carry a daily load of 75 

tonnes as required by the tender conditions. 

Dr Martin Fenech stated that Bonavia’s trailer was not in Malta at the closing date 

of the tender and when it did eventually arrive it had foreign number plates.  Dr 

Fenech queried whether Bonavia’s trailer was suitable to be used in the confined 

spaces of the Gozo ferry since it was not sealed but would only be covered by 
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canvas.  On the other hand the trailer owned by his clients, who were the current 

contractors, was sealed and of the moving floor type as required by Article 5.1.1 of 

the tender specifications.  Dr Fenech further stated that Bonavia’s trailer does not 

carry 30 tonnes but less.  He argued that even though the rates submitted by 

Bonavia were lower than those submitted by his clients, in the long run WasteServ 

would end up paying more in freight charges since extra trips would need to be 

made.  Dr Fenech also pointed out that he had information that the Adjudicating 

Board had recommended the award of the tender to his clients and queried what 

led to the change in decision. 

 

Ing. Aurelio Attard deplored the fact that confidential company information had 

been leaked out to third parties.  He confirmed that at first the recommendation 

was to award the contract to Magro and Mercieca, but because of the price 

difference in the tendered rates, the Board decided that WasteServ should also 

inspect the Bonavia trailer which at that time had reached Malta.  Ing. Attard also 

stated that the trailer was the same as listed in the tender submitted by Bonavia.  

Ing. Attard also pointed out that Article 5.1.2 of the tender specifications allowed 

tenderers the possibility to offer alternative means of transporting the Municipal 

Solid Waste provided that such vehicle/s are appropriate to undertake such an 

activity.  Since the trailer was used for the transport of waste abroad, Ing. Attard 

said that one could not say that it is not acceptable for Malta. 

 

Dr Anglu Farrugia stated that the trailer tendered by Bonavia had a bottom 

draining tray and a holding tank so that any liquid spillages would not leak on the 

Gozo ferry.  This was as required in Article 5.1.3 of the tender specifications.  Dr 

Farrugia added that the trailer offered by Magro and Mercieca did not have such a 

tray with the consequent risk of having spillages leaking on the ferry.  He said that 

his clients’ trailer, which now had local number plates, was equipped with a power 

wash and water tank so that it could be washed clean after use.  He added that 

besides the trailer his clients also had other RCV’s and so were able to carry the 

required maximum load of 75tonnes daily. 

 

After the hearing the General Contracts Committee asked WasteServ to determine 

the capacity of the Bonavia trailer and to carry out a costing exercise to compare 

the rates of both tenderers including ferry charges incurred by WasteServ. 

 

The General Contracts Committee met again on the 6 September 2005 to discuss 

the WasteServ report.  The Bonavia trailer weighed 13,340 kg when empty.  Since 

it had a gross vehicle weight of 36,000kg its capacity was calculated at 22,660kg.  

Based on this trailer capacity and the capacity of the other RCV’s and taking the 

available data for August 2005, Bonavia would need to carry out an additional trip 

utilising one of the smaller RCV’s.  Even taking account of this daily additional 

trip, the rates offered by A. Bonavia and Sons Ltd would result in a net saving to 

WasteServ in the range of Lm2,270 (trips to Mag tab) and Lm2,170 (trips to 
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SAWTP or other sites) for the month of August 2005.  Similar savings would be 

registered in other months. 

 

Having established that the offer by A. Bonavia and Sons Ltd was indeed the 

cheaper of the two tenders and that the trailer conformed with Articles 5.1.2 and 

5.1.3 of the tender specifications, the General Contracts Committee agreed that the 

objection by Messrs E. Magro and J. Mercieca should not be upheld and the 

deposit forfeited. 
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Case No. 14 

 

W.D. Advert No. 93/2004, WD 3742/73/152 

Installation of Service Lift at the Auberge de Castille 

 

 

Meeting of the General Contracts Committee 

 

29 August 2005 

 

 

Elmein Limited objected to the decision of the Works Division to award the tender 

for the Installation of a Service Lift at the Auberge de Castille to SS Lifts Ltd. 

 

The following persons were present for the hearing: 

 

Works Division  Perit Mario Bonello 

    Ing Brian Curmi 

    Ing Conrad Casha 

 

Elmein Ltd   Mr Josef Muscat 

    Mr Adrian Darmenia 

 

SS Lifts Ltd   Mr Raymond Sant 

 

Elmein Ltd stated in their objection that while they had included all the ancillary 

works need for the completion of the lift installation, Messrs SS Lifts did not 

include the required preparatory works such as the cross members.  This would 

result in variation orders being imposed on the Works Division thereby increasing 

the value of the contract to more than their offer. 

 

Mr Raymond Sant for SS Lifts Ltd, confirmed that their offer included all the 

works required for the installation of the service lift as per the drawings attached to 

the tender document including the cross members. 

 

The Works Division representatives confirmed that the cheaper offer by SS Lifts 

Ltd conformed to the specifications laid down in the tender documents. 

 

In view of the above the General Contracts Committee agreed that the objection by 

Elmein Ltd should not be upheld and the deposit forfeited.  
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Case No. 15 

 

Advert No. WSC/T/38/2005, WSC 520/2005 

Tender for the Supply of Threaded Brass Stopcocks 

 

 

Meeting of the General Contracts Committee 

 

7 September 2005 

 

 

Ragonesi & Co Ltd objected to the decision of the Water Services Corporation to 

award the tender for the supply of Threaded Brass Stopcocks to Conti Rubinetterie. 

 

The following persons were present for the hearing:- 

 

Water Services Corporation  Ing Tonio Muscat 

      Mr Stefan Vella 

      Mr Angel Grech 

      Ing Mark Perez 

 

Ragonesi & Co Ltd    Mr Roberto Ragonesi 

 

Conti Rubinetterie represented  Dr Patrick J. Galea 

by JP Baldacchino & Co Ltd  Mr Anthony Baldacchino 

      Mr Adrian Baldacchino 

 

The Chairman informed the meeting that he had received a letter from Dr Patrick 

Galea the previous day contending that Messrs Ragonesi & Co Ltd had not 

followed the requirements of Article 20 (3) of the Public Contracts Regulations 

2005 in that they had failed to submit a letter clearly setting forth any reason for 

the complaint.  Consequently, the procedure was null and void and without effect 

and any further proceedings would be null. 

 

Dr Galea confirmed that his clients had received from the Water Services 

Corporation a copy of the letter of objection by Messrs Ragonesi & Co Ltd stating 

that they had reason to believe that the product offered by Conti Rubinetterie was 

not according to the specifications of the tender. 

 

The General Contracts Committee ruled that the letter of objection by Messrs 

Ragonesi & Co Ltd specified the reason for the complaint and agreed to proceed 

with the hearing of the merits of the objection, provided that if, during the hearing, 

something cropped up that would require time to enable Dr Galea to file a reply, 

the hearing would be adjourned to a later date. 
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At this point, Mr Roberto Ragonesi queried the presence of 

Messrs JP Baldacchino in the proceedings.  Mr Ragonesi was informed that 

Messrs JP Baldacchino had submitted the tender on behalf of Conti Rubinetterie 

and were representing their principals. 

 

As stated above, Messrs Ragonesi & Co Ltd in their letter of objection dated 

29 July 2005, stated that they had reason to believe that the product offered by 

Conti Rubinetterie was not according to specifications.  Mr Roberto Ragonesi 

said that in the previous tender for the same product that had also been awarded 

to Conti Rubinetterie, he had purchased a similar stopcock and had sent it 

abroad for testing.  According to the result he had received the stopcock failed 

to comply with BS 1010, that was required in the technical specifications, on a 

number of counts. 

 

Ing Tonio Muscat said that each consignment of stopcocks received from Conti 

Rubinetterie was accompanied by a certificate from Bureau Veritas certifying 

compliance with BS 1010.  The Water Services Corporation Adjudicating Board 

was satisfied that the stopcocks were according to the tender specifications and 

if a consignment were to be received without the required certification it would 

be refused. 

 

Mr Roberto Ragonesi said that according to Clause 1 of the tender specifications 

failure to provide the certification before the expiration of the period fixed for 

delivery of tenders would invalidate the tender.  The certification should 

therefore be submitted with the tender not with the consignment of the 

stopcocks. 

 

At this point Mr Anthony Baldacchino presented the General Contracts 

Committee with a copy of the certificate issued by Bureau Veritas in respect of 

the stopcocks supplied to the Water Services Corporation. 

 

Dr Patrick Galea declared that his clients did not object that the certification be 

shown to Mr Ragonesi.  The latter however said that he wanted to see the 

certification attached to the tender which request was not accepted. 

 

The General Contracts Committee having established that 

 

1. Ragonesi & Co Ltd had failed to prove that the stopcocks offered by Conti 

Rubinetterie were not according to specifications; 

 

2. The Water Services Corporation was in possession of certification issued 

by Bureau Veritas that the stopcocks supplied by Conti Rubinetterie were 

in accordance with BS 1010 as required in the tender specifications; 
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3. Each consignment by Conti Rubinetterie was to be accompanied by a 

certificate from Bureau Veritas certifying compliance with BS 1010; 

 

agreed that the objection by Ragonesi & Company Ltd should not be upheld and 

the deposit forfeited. 
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Case No. 16 

 

Advert No. 3/2005 

Supply of Hi Visibility Vests to the Police Department 

 

 

Meeting of the General Contracts Committee 

 

12 September 2005 

 

 

Domeman Glove Co Ltd objected to the decision of the Police Department to 

award the tender for the Supply of Hi Visibility Vests to Merc Trading. 

 

The following persons were present for the hearing: 

 

Police Department   Inspector Kenneth Haber 

     Sergeant Anthony Cachia 

 

Domeman Glove Co Ltd  Mr Noel Zerafa Boffa 

 

In his letter of objection dated 28 July 2005, Mr Noel Zerafa Boffa stated that his 

company had submitted samples as requested by the Police Department and their 

quoted prices were more favourable than those of the recommended tenderer. 

 

Inspector Kenneth Haber said that in offer ‘a’ the samples submitted were not 

according to specifications for the following reasons: 

 

The lower edge of the bottom torso band was less than the requested 150mm above 

the bottom edge of the waistcoat. 

 

The velcro closure was less than the specified ‘at least 270mm long’. 

 

Only one large size label was provided which was not affixed and had the wording 

POLICE not PULIZIJA. 

 

The samples were not similar to the specimen available for viewing purposes at the 

Police General Headquarters and were not complete with labels. 

 

As regards offer ‘b’ Inspector Haber said that only one sample was provided 

whereas Special Condition 2 specified that tenders were to be accompanied by two 

(2) actual samples.  Moreover, the sample submitted did not have the word 

‘PULIZIJA’ written in silver or white reflective lettering on a blue background as 

requested in the specifications. 
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Mr Noel Zerafa Boffa said that in the covering letter attached to his tender he had 

stated that the wording of the labels would be as specifically requested, that is, 

‘PULIZIJA’. 

 

Inspector Haber maintained that two samples had to be supplied and that these 

were to be similar to the specimen made available for viewing purposes at the 

Police General Headquarters. 

 

In view of the above the General Contracts Committee agreed that the objection 

should not be upheld and the deposit forfeited. 
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Case No. 17 

 

FTS 59-05 

Tender for Site Investigations at the Proposed Site for the New Secondary 

School at okrija, Mosta 

 

 

Meeting of the General Contracts Committee 

 

31 October 2005 

 

 

Harrison Malta Environmental Ltd objected to the decision of the Foundation for 

Tomorrow’s Schools to award the tender for Site Investigations at ta - okrija, 

Mosta to Ballut Blocks Ltd. 

 

The following persons were present for the hearing: 

 

FTS      Mr Chris Pullicino 

      Perit Andrew Ellul 

 

Harrison Malta Environmental Ltd Mr Tony Spiteri 

      Mr Alfred Scerri 

 

Ballut Blocks Ltd    Mr Paul Vella 

      Perit Josef Gatt 

 

Harrison Malta Environmental Ltd in their letter of the 29 September 2005 based 

their objection on the basis that their price was cheaper and that their experience as 

geotechnical engineers could not be bettered by the other tenderers. 

 

It was pointed out to Harrison Malta Environmental Ltd that the tender 

specifications required that “The contractor is required to engage an architect and 

civil engineer, warranted to practise in the Maltese Islands, who will be responsible 

for all the site investigation works carried out.  The architect is to recommend also 

the type of foundations required to support the overlying structure.” 

 

Mr Tony Spiteri maintained that the site investigation works to be carried out 

required the expertise of a geologist and not of an architect and civil engineer and 

that was the reason why they had nominated a chief geotechnical engineer to be 

responsible for the works. 

Perit Ellul, however, argued that an architect and civil engineer was a warranted 

person who, besides being responsible for the site investigation works, was also 

required to make recommendations on the type of foundations required. 
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Having ascertained that the tender specifically required the services of an architect 

and civil engineer to be responsible for the works and that Harrison Malta 

Environmental Ltd had failed to abide with this requirement, the General Contracts 

Committee agreed that the objection by Harrison Malta Environmental Ltd should 

not be upheld and the deposit forfeited. 
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Case No. 18 

 

DCS 15/2005 Part 1 

Tender for the Supply of Pressure Seal Forms for use by the Department of 

Social Security Valletta 

 

 

Meeting of the General Contracts Committee 

 

28 November 2005 

 

 

Beck Graphics Ltd objected to the decision of the Department of Corporate 

Services, Ministry for the Family and Social Solidarity to award the tender for the 

Supply of Pressure Seal Forms for use by the Department of Social Security, 

Valletta to Galaxy Ltd. 

 

The following persons were present for the hearing: 

 

Department of Corporate Services - Mr Alan Grima 

 Mr Joseph Zammit 

 

Beck Graphics Ltd - Mr William Beck 

 

Galaxy Ltd - Mr Andrew Zarb 

 

Beck Graphics Ltd objected to the fact that notwithstanding that their offer was 

cheaper than the only other offer submitted, the adjudicating board decided to 

award this tender to Galaxy Ltd. 

 

Mr Alan Grima stated that the sample forms submitted by Beck Graphics Ltd. were 

not as requested in the tender specifications.  Mr Grima added that while the 

sample forms provided by Galaxy Ltd could be opened easily, those provided by 

Beck Graphics Ltd tended to tear when opened.  Moreover, the samples provided 

by Beck Graphics Ltd were of the 'Z' type and not of the 'C' type as requested 

 

Mr William Beck stated, they could not provide the samples as requested since 

their principals opposed forwarding samples that were currently in printing 

production so as not to breach their customers' confidentiality.  Mr Beck added that 

these forms came in various sizes and what was important was that the forms 

perform well on the equipment.  Mr Beck said that their product was of a good 

quality and given that the supply of paper was a "closed loop" their product was 

probably from the same manufacturer as that of their competitor's.  Moreover, 

whether the sample form was a 'Z' or 'C' fold was irrelevant to the quality and 
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performance of the product.  Furthermore, forms with adhesive glue had a limited 

shelf life and could not be provided off the shelf. 

 

Having heard the parties above, the General Contracts Committee proceeded to 

examine the tender specifications and conditions.  Under the heading 'Samples for 

Testing' clause 5a states: 

 

''The Company quoting for the Tender is to supply together with the tender 

document a sample pack of 1,000 Pressure Seal Forms with the required 

specifications as laid down in item 2 (General Specifications), and also another 100 

Pressure Seal forms that have been sealed.  Failure to supply the requested samples 

with the tender will render the tender ineligible for further adjudication." 

 

Furthermore, clause 5f states: 

 

"If when checking a particular sample the Adjudication Board finds that the 

Pressure Seal Forms supplied do not meet all the specifications and conditions of 

this Tender, or that for some reason they cannot be efficiently processed through 

our Pressure Sealing Machines, that particular render will be rejected." 

 

The General Contracts Committee, having established that the samples provided by 

Beck Graphics Ltd were not as requested in clauses 5a and 5f of the tender 

specifications and conditions, agreed that the objection by Beck Graphics Ltd 

should not be upheld and the deposit forfeited. 
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Case No. 19 

 

DCS 14/2005 Part 1 

Tender for the Leasing of two High Volume Printers to the Department of 

Corporate Services, Ministry for the Family and Social Solidarity 

 

 

Meeting of the General Contracts Committee 

 

28 November 2005 

 

 

Strand Electronics Ltd objected to the decision of the Department of Corporate 

Services Ministry for the Family and Social Solidarity, to award the tender for the 

Leasing of two High Volume Network Printers to Advance Telecommunications 

Systems Ltd. 

 

The following persons were present for the hearing. 

 

Department of Corporate Services Mr Alan Grima 

 Mr Joseph Zammit 

 

Strand Electronics Ltd Mr Ray Azzopardi 

 Mr Franco Mizzi 

 

Advanced Telecommunications Systems Ltd Mr Adrian Sciberras 

 Mr Paul Agius 

 

Strand Electronics Ltd based their objection on two points: 

 

1. The tender document did not specify the number of prints required though they 

were verbally informed that he figure was between 500,000 and 1,000,000 per 

annum. 

 

2. Their bid or Lm10,000 for four years (option 2) was cheaper than that of their 

competitor’s which amounted to Lm15,365. 

 

When asked to explain their workings, Mr Franco Mizzi stated that they had based 

their calculations on the Award of Tenders Schedule published by the Department 

of Corporate Services.  According to this document the cumulative cost of printing 

up to 500,000 copies was Lm3,500 per annum or Lm14,000 for four years, to 

which they added the residual value of the printer amounting to Lm1,365. 

 

Mr Alan Grima confirmed that it was not in the Department's interest to commit 

itself on the number of prints required since this could vary greatly, though they 
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expected the figure to exceed 500,000 per annum.  Mr Grima added that they had 

sought a clarification from Advanced Telecommunication Systems on how the 

copy count system would work in practice.  From the answer in writing they had 

received it was clear that Advanced Telecommunication System would charge the 

fee per print falling within the stated volume range. 

 

Mr Adrian Sciberras confirmed that their submitted prices were not cumulative and 

added that he could guarantee that his printers had a lifespan of 9,000,000 copies. 

 

The General Contracts Committee having established that: 

 

1. The fee charged by Advanced Telecommunication Systems Ltd was not 

cumulative but was Lm0.0038 per copy for quantities of 500,000 and over; 

 

2.  Based on 500,000 copies, the annual fee would thus be Lm1,900 or Lm7,600 

for four years; 

 

3. If the Department took up the option of purchasing the machine after the 

fourth year the total cost would be Lm8,965 (Lm7,600 + Lml,365); 

 

4. The offer by Advanced Telecommunications Systems Ltd was in fact cheaper 

than the offer by Strand Electronics Ltd. 

 

agreed that the objection by Strand Electronics Ltd should not be upheld and the 

deposit forfeited. 
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PART 2 

 

Complaints decided by the 

Public Contracts Appeals Board 
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PUBLIC CONTRACTS APPEALS BOARD 

 

Case No. 24 

 

Re: CT 2152/2004, Advert No. CT 109/2004, GPS17.002.T04BT 

Supply of Blood Collection and Filtration Systems 

 

The call for offers was published in the Maltese Government Gazette and the 

Official EU Journal on the 1 June 2004 following an official request received from 

Government Pharmaceutical Services on 2 March 2004. 

 

The estimated value of the tender was Lm615,660 covering a three-year term. 

 

An Evaluation Committee consisting of: 

 

Ms M Dowling  Chairperson 

Mr P Mercieca  Member 

Mr J Zahra   Member 

Dr A Aquilina  Member 

 

was set up to analyse offers received and proceed with the award of the tender. 

 

Four tenders (eight options) were received and the Committee commenced the 

three-envelope procedure by analysing the compliance with the specifications 

listed in the tender document. 

 

In its ‘Preliminary Recommendations Report’ dated 9 November 2004 the 

Committee concluded that offers submitted by Messrs Technoline Limited, 

Michele Peresso Limited and Pharmacos Ltd (Options 1 and 2) met specification 

requirements and were recommended to proceed to the next step, the opening of 

Envelope No. 3. 

 

On the other hand, the same report found that the offer submitted by Messrs 

Drugsales Ltd did not meet the necessary specifications and hence was not 

recommended to proceed. 

 

Following formal notification by the Contracts Committee of its failure to comply 

with tender specifications, Messrs Drugsales Ltd filed an objection against the 

General Contracts Committee’s decision. 

 

The Public Contracts Appeals Board (PCAB) met on the 19 January 2005 to 

discuss the objection raised by appellant. 
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Mr A Triganza chaired the appeal with Mr A Pavia and Mr E Muscat respectively 

acting as the other Board members. 

 

During the hearing the following people participated in the proceedings: 

 

Representing: 

 

  

 Messrs Drugsales Ltd 

 Mr Alfred Gera de Petri Managing Director 

 Mr Philip Moran   Sales Manager  

 Professor Ian Refalo  Legal Representative 

   

 Government Pharmaceutical Services 

 Ms Anna Debattista   Director, Government   

     Pharmaceutical Service (GPS) 

 

 Evaluation Committee 

 Ms Miriam Dowling   Chairperson 

 Mr Paul Mercieca    Member 

 Mr James Zahra   Member 

 

 National Blood Transfusion Centre 

 Mr Angelo Degiorgio  Nursing Officer 

   

 

Prof. Ian Refalo, Legal Representative for Drugsales Ltd explained to those present 

that his clients’ appeal was a simple one.  Indeed, it related to the interpretation of 

the words used in one of the tender’s specifications relating to the donation 

couches which were to be supplied on loan, precisely to the clause mentioned in 

Section B.5 Donation Couches, which specifically stated that the said couch 
‘should provide a comfortable position for the donor and should be fully motorised 

to offer reclining and upright positions for the donor body as well as height 

adjustment of the couch.’    
 

He remarked that, on analysing the wording, it was not clear what was being 

required by the client, arguing that one had to apply his mind to the proper 

interpretation of the words used in the call for tenders.  Prof. Refalo placed major 

emphasis on the fact that at no point in the tendering process was the reference to 

the specifications of the couches clarified or amplified in any manner.  As a 

consequence, it was only natural that the entity submitting its offer was in a way 

compelled to go by the natural meaning of the words as understood in the English 

language.  Drugsales Limited’s legal representative insisted on the fact that the 

way the text was drafted left no doubt whatsoever that the reference to motorizing 

mechanism was conditioning solely the reclining or upright positions of the donor 

body and in no way similarly applicable to the height adjustment.  Prof. Refalo 
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drew the attention of those present to the fact that Drugsales Ltd’s insistence on the 

improper interpretation of the text referred to in the specifications was further 

validated by Prof. Peter Vassallo, an expert academic at the University of Malta, 

who when asked to give an unbiased formal opinion on the  interpretation of the 

sentence relating to the clause (Section B.5) mentioned earlier, the latter stated that 

the wording of this sentence  was ambiguous and that it could be interpreted in two 

ways, namely: 
 

“a) that a comfortable position for the donor should be provided offering 

reclining and uprighting positions which are fully motorised - as well as 

height adjustment of the couch (which, by inference, would also be fully 

motorised);

 or 

b) that the donation couches should provide a comfortable position for the 

donor with fully motorised reclining and upright position.  It should also 

provide height adjustment of the couch which need not necessarily be 

motorised.  In this interpretation, ‘fully motorised’ would only qualify 

‘reclining’ and ‘upright’ positions.  The inference here is that ‘height 

adjustment’ need not specifically be ‘motorised.’  The phrase ‘as well as’ 

would mean ‘in addition to’ and therefore would separate ‘fully motorised’ 

from the second part of the sentence which refers to the height adjustment of 

the couch.” 
 

Prof. Refalo contended that when one reflects on the points raised, taken within a 

context which could have easily contributed towards a certain level of ambiguity, 

even if unintentional, there is no doubt that his client’s offer should be retained 

valid and considered in accordance with specifications. 
 

Prof. Refalo said that no one could exclude the possibility that the client’s 

intentions were to provide couches that also have fully motorised height 

adjustment.  However, he insisted that Drugsales Ltd. should not be excluded for 

this reason because, apart from the fact that the wording used could have easily 

been misinterpreted, it was also a matter of minor relevance.  Therefore, Drugsales 

Ltd’s offer was bona fide. Under the circumstances they are now offering to supply 

couches on loan having fully motorised height adjustment and this should be 

allowed. 
 

Mr Gera de Petri complained about the fact that the reason as to why their tender 

was not among the selected ones was not given in writing but verbally over the 

phone.  He failed to understand why in such instances the Department of Contracts 

does not furnish the tenderers with the specific reason or reasons in writing. 

 

Drugsales Ltd’s Managing Director stated that in order to demonstrate how much 

this issue was solely based on different interpretation given to the same sentence, 

he wanted to assure this Board as well as the Evaluation Committee that his 

53 



principals are in a position to satisfy the client’s needs by providing couches 

having fully mortised height adjustments and this at the same tendered prices. 
 

Mr P Mercieca, a member of the Evaluation Committee, declared that the 

Committee’s intention was to have blood donation couches which are comfortable 

both to the donor and to the operator and which are also accessible to people with 

special needs.  He said that the appellant’s couches were neither motorised nor did 

they have the necessary height adjustment.  To prove his point Mr Mercieca quoted 

from Drugsales Ltd’s tender document (vide page 4 Section 2.3 para 8) and the 

literature as submitted by Baxter Healthcare Corporation, locally represented by 

Messrs Drugsales Ltd, which stated that: 
 

‘The four (4) legs are provided with adjustable leg levellers.  If the chair is sitting 

on an uneven floor, the chair may “rock” diagonally.  This “rocking” can be 

corrected by adjusting the leg levellers.’ and 
 

‘The 4R4213 is fully upholstered donor chair, designed to provide a comfortable 

position for the donor, and features variable positioning for either arm, as well as 

reclining and upright body positions’ respectively. 

He said that these types of chairs did not have motorised height adjustment as such 

but had only one time set-up (levellers) which was adjusted on installation. At this 

point, Mr Gera de Petri intervened by stating that his Company was mislead by the 

wording used in the tender specification. 
 

In reply to a specific question asked by this Board, Mr Mercieca declared that the 

motorised height adjustment feature was the only reason why Messrs Drugsales 

Ltd were not selected to proceed to the next adjudication stage. 
 

According to Mr Gera de Petri the blood donation couches currently being used do 

not have a motorised height adjustment.   Their company supplies these couches. 
 

Mr Philip Moran, Drugsales Ltd’s Sales Manager, said that the four legs on the 

couch were provided with adjustable levellers to alter the height of the couch or to 

allow stability on an uneven surface.  Thus, he affirmed that the chairs could be 

adjusted to different levels for the donor/operators’ comfort. 
 

Mr Mercieca drew the attention of those present that it was not practical for anyone 

in the field to adjust the chairs’ height for each donor. 

This Board, having gone through the documentation submitted as well as the 

verbal evidence given during the hearing feels that: 

 

a. the text used in the specifications could have indeed given rise to 

misinterpretation due to the ambiguous nature of the semantics used; 
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b. there seems to be no doubt regarding the ‘bona fide’ of both the 

Evaluation Committee as well as that of Messrs Drugsales Ltd, each party 

justifiably interpreting particular specification clauses subjectively due to 

the insufficiently precise meaning of the text used; 
 

c. Messrs. Drugsales Ltd’s misinterpretation of the actual spirit behind 

particular specifications could have easily been accentuated in view of the 

Company’s previous lengthy track record in supplying similar equipment 

under previous conditions thereto applicable. 
 

As a consequence, 
 

i. in consideration of the fact that the third envelope had to date not been 

opened, makes it still amply justified for anyone, including this Board, 

to rest assured that the element of transparency has remained intact; 
 

ii. further to (i) above Board believes that at this stage of the proceedings, 

which includes the public hearing convened to discuss Messrs. 

Drugsales Ltd’s objection, the possibility that this Board may decide in 

favour of the appellant, cannot be construed in any way as a disturbance 

of the element   of total fair competition; 
 

iii. this Board feels that the appellant’s claim is justified due to its ‘bona

fide’ nature. 
 

Hence, this Board decides that in the light of evidence given and documentation 

submitted, the appellant should be allowed to re-submit the offer in line with 

agreed specifications under the same pricing conditions of the original offer 

submitted by the same Company. 
 

Furthermore, this Board recommends that the appellant should be refunded the 

entire amount deposited in lodging this claim. 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

E. Muscat 
Member 

 

 

28 January 2005 
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PUBLIC CONTRACTS APPEALS BOARD 

 

Case No. 25 

 

Re: CT 2001/2004, Advert No. CT 94/2004, DH 2185/03 

Pre-Qualification Questionnaire for the Supply, Installation and 

Commissioning of a Clinical Waste Decontamination Plant 

 

The pre-qualification Questionnaire for the supply, installation and commissioning 

of a ‘Clinical Waste Decontamination Plant’ was published in the Government 

Gazette (Closing Date – 15 June 2004) following a request received by the 

Director of Contracts from the Department of Health. 

 

A total of twenty six questionnaire proposals were received by the Adjudication 

Board. 

 

Following relevant recommendations made by the same Board, the Contracts 

Committee judged the submissions made by Messrs. Charles de Giorgio Limited 

and Messrs Environmental Services Limited respectively to be not compatible with 

the requirements put down in the questionnaire.   The companies were duly 

notified to this effect by the Contracts Department and advised that they were not 

being short-listed to quote for the advert in question. 

 

Both Companies filed an official complaint with the Contracts Department soon 

after. 

 

The Public Contracts Appeals Board met on 26 January 2005 to discuss the 

objections raised by Messrs. Charles de Giorgio Limited and 

Environmental Services Limited respectively. 

 

Mr A. Triganza chaired the proceedings accompanied by Mr A. Pavia and 

Mr M. Caruana who formed the other Boards members. 

 

During the hearings 

 

a. the Adjudication Board was represented by the  

 

  Mr Joseph M Stafrace (Chairperson), Dr Michael A Borg, 

Mr Denis Grech, Eng Chris Attard Montalto and  Ms Henriette Debono. 
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b. the Health Division was represented by the 

 

  Mr E D’Agostino (Director, Finance and Administration) and 

  Mr J Degiorgio (Asst. Director, Finance) 

 

c. Mr. David Stellini spoke on behalf of Messrs. Charles de Giorgio 

Limited, exclusive local agents for METEKA represented during the 

hearing by    Mr Ronald Katsching. 

 

d. Mr. Ramiro Cali Corleo spoke on behalf of Messrs. Environmental 

Services Limited, local agents for WRE, who were in turn represented 

during the hearing by the Company’s Managing Director, Dr Kenneth 

Steward.  Dr Anna Mallia acted as the Company’s Legal Adviser. 

 

e. Mr Michael Demarco, representing The Malta Transport Authority was 

also summoned as a witness. 

 

At the start of proceedings it was agreed between all parties that the two objections 

would be held separately in view of certain confidential commercial information 

that might be needed to be divulged.  The Board upheld this request and proceeded 

with the hearing of the appeal lodged by Messrs. Charles de Giorgio.   The appeal 

lodged by Environmental Services Limited was heard separately at the sitting 

which followed immediately after.   

 

At the beginning of the hearing the Chairman of this Board drew the attention of 

Messrs  Charles de Giorgio Limited’s representatives as regards the failure by the 

said Company to submit their objection according to normal practices, a concern 

also shown by Mr Stafrace. 

 

Mr David Stellini explained that, following specific questions submitted by the 

Company in regard, an official from the Contracts Department informed them that, 

following statutory changes to previous procedure, an appellant was now no longer 

compelled to submit a motivated letter of objection.  Mr Stellini stated that, this 

notwithstanding, his Company did prepare a motivated letter of objection to be 

considered by the Board during the hearing. Copies of this ‘letter’ were tabled for 

the Board’s consideration. 

 

At this stage Messrs Charles de Giorgio Limited’s representative referred to the 

first point raised in his Company’s letter mentioned earlier, addressing the issue of 

Pathological Waste Efficacy, this being the first reason given to his Company by 

the Adjudication Board, as to why METEKA’s proposal was eliminated. 
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Quoting textually, Mr Stellini stated that the reason given by the Adjudication 

Board was: 

 

“Inability to show evidence of pathological waste efficacy under the terms stated 

in para 7 of the critical factors. Despite request for clarification, the 

microbiological efficacy data forwarded was not deemed scientifically appropriate 

to validate this claim as it did not test correct surrogates of pathological waste. 

Nor was documentation provided that the unit was approved for pathological 

waste treatment anywhere in Europe or the USA.” 

Mr Stellini said that following a request made by Mr J Degiorgio on 

27 July 2004, his Company submitted evidence showing that the 

MEDISTER 160 was in fact effective in disinfecting pathological waste.  On 7 

September 2004 they submitted the following three reports to prove their claim, 

namely: 

 

a. Report dated 29 May 2000 issued by Prof. Manfred Rotter of the Hygiene 

Institute of the University of Vienna; 

 

b. Report dated 22 August issued by Prof. Walter Steuer and Dr Helmut Mucha 

of the TUV Berlin Germany; 

 

c. Report dated 12 February 1999 issued by Dr H Gaya of the Department of 

Pathology of the London Clinic. 

 

With regard to the second reason given by the Adjudication Board, Mr Stellini said 

that they were informed that they were  also being eliminated due to the fact that 

they were ‘unable to function on waste arriving at the facility in skips between 500 

– 1100 litres since it needs waste to be collected at source in proprietary bins of 6, 

18, 30 or 60 litre volume’. 

 

 Mr Stellini said that the conditions did not state that the system must function by 

means of skips of 500 – 1100 litres.  He added that MEDISTER 160 system was 

not just a disinfection device but also a complete concept of clinical waste 

management from the point of waste generation to disinfection.  They had a unique 

system whereby the clinical waste was deposited directly by the users into the 

proprietary bins that were in turn placed in the waste decontamination systems 

known as the MEDISTER 160.  It was a system whereby there was absolutely no 

handling of plastic bags from bins in hospitals into skips with all potential risks 

involved.  He said that they were of the opinion that the use of ‘proprietary bins’ 
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was an economical decision that should be addressed in the financial stage of the 

tender process. 

 

Regarding the third and last reason given by the Adjudication Board, which 

specifically states that 

 

“Insufficient throughput capacity estimated from the information provided at 125 

kg/hour” and that “despite specific requests for clarification, bidder failed to 

indicate alternatively”, 

 

Mr Stellini stated that in their letter dated 7 September 2004 they submitted a 

declaration by Mrs Sabina Katschnig, Managing Director of Meteka GmbH, who 

had indicated that each unit of MEDISTER 160 had the following throughput 

capacity: 

 

“the average length of a treatment cycle of a MEDISTER 160 Clinical Waste 

Disinfection devise is 45 minutes”, 

and

“the weight processed per cycle of a MEDISTER 160 is up to 15 Kg resulting in a 

treatment throughput capacity per hour of up to 20 kg.” 

 

He argued that, in view of the fact that MEDISTER 160 is a modular system such 

system did not consist of one unit but of a number of units.  However, Mr Stellini 

argued that when considered holistically, these units were capable of achieving the 

required throughput of 250kg of clinical waste per hour. 

 

Following Mr Stellini’s intervention, this Board asked Mr Stafrace to present his 

counter-statements in regard to what had been mentioned by Messrs Charles de 

Giorgio Limited’s representative. 

 

The Adjudication Board’s Chairman said that it was pertinent to point out that the 

purpose of the pre-qualification exercise was to identify those technologies that 

were suitable for the Mater Dei Hospital and that fitted into the existing 

infrastructure.  He said that this was not a question where the client had to adapt to 

what the contractors were offering but their technology had to be adapted to their 

present facilities. He clarified that the submissions were considered not in 

accordance with specifications and conditions.  They were not eliminated because 

their system was bad but due to the fact that their technology was not compatible 

with the critical factors outlined at the beginning of the Board’s report. 
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At this stage Ing Chris Attard Montalto stated that he wanted to stress the fact that 

the pre-qualification document was not a technical one but simply, a document 

whose prime intention was to find out what could be offered.  The suppliers had to 

deliver decontamination technologies that were suitable for Mater Dei Hospital.  

Companies had to fit in within certain parameters and had to comply with policies 

adopted at the Mater Dei Hospital, EU directives and the Clinical Waste 

Management Plan, which were accessible to everyone. 

 

Furthermore, Ing Attard Montalto also referred to the question of having a plant 

working on non-proprietary skips.  According to the same witness, the fact that 

Messrs Charles de Giorgio Limited indicated that Meteka’s proposal required that  

waste be collected at source in proprietary bins was against their policy.  At this 

point Mr Stellini remarked that the pre-qualification questionnaire should thus 

have indicated that such containers were not acceptable.  Ing Attard Montalto 

replied by quoting from PQ1.6.21 which stated that “Bidders shall be required to 

indicate whether the plant can accept all types of non-proprietary skips and if 

special attachments would be required to accept skip manufactured by different 

companies.” 

 

He said that the use of non-proprietary skips was approved by MEPA and was in 

accordance with Mater Dei Hospital’s policy.  However, Mr Stellini insisted that it 

was not spelled out in the document that an offer would be disqualified if 

proprietary skips of 500 – 1100 litres were used.  When asked specifically about 

the type of skips they used, Mr Stellini replied that they only used proprietary 

skips. 

 

The Adjudication Board’s Chairman intervened and declared that the containers 

that Messrs Charles de Giorgio Limited were offering did not suit their purpose.  

He pointed out that there were other bidders who were not short-listed for the same 

reason and that it was one of the critical factors on which they based their 

evaluation.  He said those who needed to use proprietary skips were not acceptable 

for Mater Dei Hospital’s needs. 

 

In her testimony, Ms Henriette Debono stated that, besides the waste generated by 

the Mater Dei Hospital, the Clinical Waste Decontamination Plant had to cater for 

all the clinical waste generated by all hospitals in Malta.  The witness claimed that 

such waste could be collected and carried on the roads in accordance with ADR 

Regulations provided that it was transported in UN approved containers.   

 

During his testimony, Mr Roland Katsching, Meteka’s representative, stated that 

their containers were manufactured in Austria according to EU regulations and that 

it was much safer to transport clinical waste in their containers than in skips. 
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Ing. Attard Montalto gave information about the system proposed in the collection, 

handling and the transportation of clinical waste by quoting from the summary of 

the report ‘The Management of Clinical Waste in Malta’ which inter alia stated 

that: 

 

“Clinical waste bags will, when full, be sealed by means of plastic clips or 

adhesive tape identifying their origin for the purpose of accountability.  This will 

ensure that in the event of an injury arising from an incorrectly filled bag, this can 

be traced at source. Tagging of bags will also allow auditing of segregation 

effectiveness.  In addition, a workable documentation system will be devised to 

guarantee an audit trail throughout the system.  These bags will then be placed in 

a lockable, wheeled bin (skip), which would have to be placed preferably in the 

refuse room just outside the ward.  The use of the wheeled bins is central to any 

successful system and cannot be compromised if a workable system is to be 

adopted.”

Mr Stellini intervened by stating that the size of the skips was not mentioned in the 

policy document and declared that even their containers were wheeled-bin skips. 

 

Ing Attard Montalto did not agree with the appellant’s claim that the issue of 

proprietary or non-proprietary skips should be considered as a later stage.  The 

reason given was that the bidders who were short-listed had to tender with the 

same model and company as proposed in the pre-qualification offer.  

 

This Board then asked those present to start discussing the issue of pathological

waste efficacy. 

 

Mr David Stellini started by furnishing the PCAB with copies of the reports 

referred to earlier in the hearing.  He said that the reports submitted indicated that 

devises used in European countries were tested and approved for pathological 

waste treatment. Mr Roland Katshling stated that they were offering a technology 

that was approved and widely used all over Europe. 

 

Dr Michael A Borg said that the MEDISTER 160 was a microwave technology. 

He said that clinical waste coming from hospitals was made up of different 

streams, one of which was pathological waste that consisted basically of organs 

coming from operating theatres, delivery rooms and mortuaries. When these types 

of organs were to be disposed of, they had to be sealed in UN approved containers. 
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The same witness also made reference to Meteka’s documents regarding the 

Microbiological Examination of the MEDISTER 160 located at St Austell Hospital 

wherein it was stated that ‘tightly wrapped and sealed clinical waste bags should 

not be included in the waste treated by this devise.’ Thus, he argued that, taking 

 

into consideration the fact that clinical bags had to be sealed, the system offered by 

Meteka was not compatible with the present local system of clinical waste 

collection. Consequently, they could not be treated in their devise because, due to 

the heat of the microwave, the plastic bags would stick to the sides.  Mr Katsching 

strongly rejected such conclusion.   

 

Dr Borg said that respondents had to provide copies of environmental 

authority/state licenses indicating that the specific model being proposed had been 

approved for pathological waste treatment by an appropriate authority in Europe 

and the USA and that validation studies carried out on suitable pathological waste 

surrogates packed within UN approved containers showing the required post 

treatment reduction in appropriate microbiological inocula.  He said that the only 

approval they had was for different waste streams and that they only submitted 

validation data.  Despite request for clarification, the microbiological efficacy data 

forwarded was not deemed scientifically appropriate to validate this claim as it did 

not test correct surrogates of pathological waste.  Dr Borg claimed that the 

documentation provided nowhere indicated that the unit was approved for 

pathological waste treatment anywhere in Europe or the USA.  

 

Mr Stellini stated that according to the pre-qualification document they had to 

comply with Clause PQ 1.6.18.1 which stated that claims of decontamination 

efficacy for specified clinical waste streams “must be backed up by relevant 

scientific documentation validated by independent third parties”. He said that it 

was in the clarifications that they added the ‘UN approved containers’.   

 

The Adjudication Board member intervened to draw the attention of Mr Stellini 

that due to the fact that it was confirmed that this addendum was brought to the 

attention of all bidders, it had to be considered as an integral part of the pre-

qualification document.    

 

Mr Denis Grech was the main witness to respond to Messrs Charles de Giorgio’s 

comments on the throughput capacity of clinical waste that could be treated by the 

proposed plant. He said that throughput as given by Meteka technology could not 

satisfy their requirements as indicated in the pre-qualification document and other 

documents.  Here he quoted from the 2nd paragraph of PQ 1.1 Use of Pre-

Qualification Questionnaire which textually stated that “The Health Division … 

had undertaken a thorough investigation into the various procurement strategies 

available for purchasing this plant and has decided to select a Contractor who 
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would be in a position to offer a holistic integrated global solution and any related 

service that might be required to furnish, operate and maintain an Infectious 

Waste Decontamination Plant capable of processing a minimum of 250 kilograms 

of infectious waste per hour.” 
 

He said that this holistic integrated system was in conformity with The National 

Waste Management Strategy because in the future all clinical waste arising 

throughout the island would have to be disposed of at the National facility at Mater

Dei Hospital. 

 

He said that Meteka submitted two different types of possible equipment that could 

satisfy their needs and that they did not indicate the number of units that would be 

required to treat the expected volume.   Here, Mr Stellini reiterated that although 

the Meteka systems were modular and not one single system, the MEDISTER 160, 

which consisted of a number of units, was capable of achieving the required 

throughput of 250 kgs of clinical waste per hour with 13 units.  The appellant’s 

representative stated also that the total was reached by taking into account the fact 

that each unit had a throughput capacity of 20 kgs per hour.  Furthermore, he 

claimed that their system was flexible because they could either put all the units in 

one room at Mater Dei Hospital or else they could be placed strategically at 

different hospitals thereby eliminating the risk of having untreated clinical waste 

transported on the roads. 

 

Mr Denis Grech rebutted these arguments by stating that this was not concurrent 

with the established policy of having a holistic plant installed at the Mater Dei 

Hospital as a national clinical waste treatment facility.  Mr Stellini insisted that 

they could still meet this requisite as all thirteen units could be placed at Mater Dei 

Hospital.   The appellant also stated that another advantage of having a modular 

system was that if one of the units were to break down the Client could still have 

the other twelve working. This would not be the case if the facility were to be 

equipped with one plant, contended Mr Stellini. 

 

Dr Borg said that they needed and wanted a ‘hands-free’ automatic loading and 

unloading system and not a ‘manual’ handling system.  The witness continued by 

stating that the Client wanted the waste to reach the plant, be loaded, treated and 

disposed of in a completely automatic manner.   

 

Mr Stellini replied by declaring that the procedure used by their system was 

completely different as they did not need to handle the yellow clinical bags 

because the containers themselves were put into the machine.  

 

There not being further witnesses, this Board adjourned the first hearing and 

requested that representatives from Messrs Charles de Giorgio would leave the 

room and those representing Messrs Environmental Services Limited would be 

called in for the second hearing to commence.  Furthermore, the Chairman of the 
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PCAB drew the attention of all witnesses that they were still under oath from the 

first hearing. 

 

The Board then proceeded to hear the appeal lodged by Environmental Services 

Limited. 

 

Dr Anna Mallia requested that the Chairman of the Adjudication Board would 

confirm that her clients were eliminated at the initial stages of the adjudication 

process due to the fact that they were already not compatible to two of the critical 

factors as stipulated in their report.  Dr Borg, acting on behalf of the Adjudication 

Board, declared that the scientific and technical characteristics of the 

decontamination plant being offered by the appellant had not yet been evaluated. 

Therefore, as far as this system was concerned, the pre-qualification process would 

have to continue. In view of these statements, the PCAB ruled that, should the 

appeal by Messrs Environmental Services Limited be upheld, there would remain 

the opportunity to file another objection if their bid were to be eliminated for other 

reasons in the remaining pre-qualification stages.  

 

Messrs Environmental Services Limited’s legal representative started by asking the 

Adjudication Board from where they got the information regarding the 
‘Declaration by the manufacturer that the Chem-Clav system on offer is not 

effective for pathological waste treatment’ and that her client’s system ‘cannot

function on waste arriving at the facility in skips between 500 – 1100 litres, 

needing bins of 90 gallons volume’.  She said that such information was required 

because (i) “Chem Clav” was not the system that her clients were offering and (ii) 

her clients did not make such statement in their tender document, respectively. 

 

Dr A Borg replied by quoting from Messrs Environmental Services Limited’s 

tender document, which stated that ‘WRE offers the STI Chem-Clav – an 

alternative to Incineration that treats and destroys potentially infectious waste.’ 

 

Mr Kenneth Steward explained that ‘Chem-Clav’’s name was no longer used as 

this was not a chemical process and so the name could have easily created possible 

misunderstanding.  Dr Mallia categorically denied that her clients proposed such a 

system because Chem-Clav was limited whereas the system they offered, namely 

the WRE Clinical Waste System, related to the physical process of all stages of the 

clinical waste categories as indicated in other parts of the tender document. 

 

With regard to volume of the skips, Mr Denis Grech made reference to a printout 

from one of the diskettes submitted which related to Design Features (4th bullet), 

namely, ‘Sized for up to 90 gallon cart.’ 

 

Mr Ramiro Cali Corleo said that this was not the model they were offering because 

it was a small one.  He declared that they were offering the STI Series 2000 as 

indicated in their tender document, namely PQ 1.6.5, PQ 1.6.6 (wherein it was also 

indicated that it had a throughput of 272 kg/hr) and PQ 1.6.12.  Furthermore, he 
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said that at PQ 1.6.21 it was indicated that the skips (waste carts) handled ‘All 

standard types of waste cart dumper.’ 

 

In view of this clarification, it was mooted that this point might be dropped for the 

purpose of the objection once it had been acknowledged that this happened 

through an oversight of the Adjudication Board. 

 

With regard to the Board’s statement that ‘the bidder offered to provide an 

optional Tissue Digester/s which is totally different and separate technology’, Mr 

Kenneth Steward declared that they only suggested this system as a value-added 

option as there could be regulatory or social reasons why certain categories of 

waste, such as recognisable human anatomical part, should be disposed of by 

interment or reductive processing.  However, he confirmed that the WRE Clinical 

Waste System corroborated with the client’s needs as it could process all 

categories of waste detailed in the questionnaire.  Mr Cali’ Carleo emphasised that 

WRE had offered a single process solution and that as an additional option, they 

offered a second independent process which could be more appropriate for 

categories of the above mentioned clinical waste. 

 

Dr Borg explained that they arrived at the conclusion that WRE Ltd were offering 

a ‘hybrid system’ using two different technologies for different waste streams 

because against the ‘Pathology or autopsy specimen’, ‘Small body parts, tissues, 

fluids, carcasses’ and ‘Recognizable human anatomical parts’ featuring in the list 

of different types of waste there was a ‘Yes*’ and the asterisk (*) stated that 

 

‘these items can be handled if an optional WR2 “Tissue Digester” unit is also 

installed.’  He claimed that the words ‘can be handled if’ meant that the types of 

waste indicated could only be handled by the “Tissue Digester” unit.   

 

Mr Steward clarified that the asterisks were only highlighting the ‘alternative’. 

 

At this point, Dr Borg indicated that, under the prevailing circumstances, he would 

be inclined to continue with the adjudication process.  However, it was imperative 

that WRE Ltd produced all the required documentation to demonstrate that the STI 

2000 had all the necessary approvals, namely, validation for pathological waste 

efficacy, an environmental license from any EU country and validation studies 

carried out on suitable pathological waste surrogates within UN approved 

containers.   

 

Mr Stafrace intervened by stating that, in his capacity of Chairman of the 

Adjudication Board, he was of the opinion that the Board should rely on the 

information originally made available as was done with all the other bidders, 

arguing that there were other companies which were eliminated for the same 

reasons. 
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After consulting the other Board members, Mr Stafrace declared that all members 

agreed to abide by their original decision and as already expressed in their report. 

However, he continued by stating that it was up to the PCAB to decide whether 

their recommendation to eliminate the appellant should be overruled or not. 

 

At this stage, Dr Mallia asked whether there was anything in the tender document 

which precluded the hybrid system.  Dr Borg replied that, on its own, the system 

was good but it did not meet their requirements.  The same Adjudication Board 

member argued that even though they were to accept a hybrid system, the 

Adjudication Board was still not given enough information on the Tissue 

Digester/s system.  They wanted one system that was effective in the treatment of 

all type of wastes. 

 

Mr Cali’ Carleo stated that the Data on Disk 1, submitted with the questionnaire, 

included the ‘Waste licence and report on independent tests of effectiveness’.  Dr 

Borg replied that such data referred to general validation tests and not to specific 

pathological wastes.  He insisted that these tests were indispensable. He quoted 

from page 15 of the tender document which stated that ‘these claims must be 

backed up by relevant scientific documentation validated by independent third 

parties, which are to accompany the submission.’ Mr Cali’ Carleo replied by 

stating that, for example, in Ireland, the documentation provided was sufficient for 

their devise to be granted the license to handle all clinical waste.  However, Dr 

Borg claimed that, as far as he was aware, the system used in Ireland was for 

general waste because pathological waste was exported to the UK. 

 

At this stage the public hearing was concluded and the PCAB adjourned before 

proceeding with its deliberations. 

 

The Public Contracts Appeals Board, 

 

having examined the reasons for disqualification communicated in writing 

to the two objecting respondents, 

 

having considered the full text of the objections put forward by the 

appellants, 

 

having heard the detailed explanations and clarifications given by 

(a) the two appellants and

(b) the Client’s representatives, during the public hearing held on 

 26 January, 2005, 

 

having established that the Client’s particular requirements under 

consideration, as documented in the published call, including the 

‘clarification’ letters communicated to all prospective bidders,  which were 

allegedly not satisfied by respondents, were clear enough to have been 
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properly understood and also interpreted by all interested respondents, 

reached the following conclusions:- 

 

in respect of the submissions put forward by Messrs Charles de Giorgio Ltd – 

METEKA (T.6):- 

 

The Board decided to reject this appeal on the following grounds:- 

 

The appellant failed to prove that the technology and the system proposed in 

connection with the requirements listed under PQ1.6.18 of the Pre-

Qualification Questionnaire, were fully supported by the related scientific 

documentation, particularly that required in terms of PQ1.6.18.1, to validate 

the claim relating to the microbiological efficacy data, since it did not test 

correct surrogates of pathological waste; 

 

The skips proposed were essentially of the “proprietary” type, as confirmed 

by the appellant during his oral submissions and also in his motivated letter 

of objection (quote: “The use of ‘proprietary bins’ is an economical 

decision and should be addressed in the financial stage of the tender 

process”), implying that the plant offered would not “accept all types and 

sizes of non-proprietary skips” – a requirement stated in PQ1.6.21 of the 

Pre-Qualification Questionnaire. 

 

In general terms the technology offered by the company did not fit within the 

policy drawn up by the Health authorities, as requested in the opening 

paragraphs of the Pre Qualification Questionnaire in respect of the submissions 

put forward by Messrs Environmental Services Limited – WRE (T.22):- 

 

The Board decided to uphold this appeal for the following reasons:- 

 

Appellants have proved, through their submissions, that the technology they 

offered was capable of processing waste coming to the facility in skips and 

containers of sizes ranging from 500 to 1100 litres, thereby complying with 

the waste management strategy adopted at the Mater Dei Hospital; 

 

The reference made to the “Chem-Clav” system by the Adjudication Board 

proved to be a misunderstanding of statements, a matter which was clarified 

during the public hearing; 

 

Appellant provided evidence to prove that the waste treatment system 

proposed was capable to process all types of clinical waste.  Besides the 

single-process solution proposed, the bidder offered a second independent 

process rather as an option, in the event that the Client would prefer, or else 

be required to dispose of certain categories of waste through the process of 

interment or reductive processing. 
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This Board finally recommends that, once it has upheld the appeal lodged by 

Messrs Environmental Services Limited, the evaluation process should now 

proceed with the further necessary evaluation of the offer made by the same 

appellant. 

 

This Board, furthermore, recommends that the deposit made by 

Messrs Environmental Services Limited in connection with their appeal be 

refunded.  The deposit made by Messrs. Charles de Giorgio should be retained. 

 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

M. Caruana 
Member 

 

 

8 February 2005 
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PUBLIC CONTRACTS APPEALS BOARD 

 

Case No. 26 

 

Re: CT 2656/2004, Advert No. CT 308/2004, FTS C16–04 

Tender for Supply, Manufacture and Fixing of Aluminium Apertures at the 

New Secondary School Karwija 

 

The call for offers, with an estimated value of Lm122,867 was published in the 

Government Gazette following a request received by the Director of Contracts 

from the Foundation for Tomorrow’s Schools (FTS). 

 

Eleven (11) offers were received of which eight (8) were adjudicated valid.  The 

cheapest valid and most advantageous offer was the one submitted by Camray Co. 

Ltd., amounting to Lm90,818.75. 

 

The Adjudication Board appointed by the contracting party analysed the offers 

received and, following a thorough evaluation, recommended that the Contracts 

Committee awards the contract to Camray Co. Ltd. 

 

The Contracts Committee concurred with the Adjudication Board’s 

recommendation and, following the publication of the award, Alu.Care Mosta Ltd. 

filed an objection with the Director of Contracts on 15 February 2005. 

 

The Public Contracts Appeals Board constituted of Mr Alfred Triganza, Chairman, 

Mr Edwin Muscat, Member and Mr Maurice Caruana, Member, held a public 

hearing on 9 March 2005 at the Department of Contracts, Floriana, to discuss the 

objection filed by Alu.Care Mosta Ltd against the decision by the Contracts 

Committee to award the tender in caption to Camray Co. Ltd. 

 

During the public hearing, the following entities were represented as follows 

 

 Alu.Care Mosta Ltd 

Dr Ronald Aquilina LL.D 

Mr Stephen Fenech  

  

 The Adjudication Board, Foundation for Tomorrow’s Schools (FTS) 

Mr Chris Pullicino (Financial Controller FTS) 

Mr Andrew Ellul (Senior Architect FTS) 

Mr Tano Zammit (Senior Architect FTS) 

Mr Leonard Zammit (Architect FTS) 

 

69 



Upon being invited by the Chairman to commence the introductory part of the 

proceedings, Dr R Aquilina, Alu.Care Mosta Ltd’s legal representative, stated that 

although in their motivated letter of objection his clients based their appeal on 

three specific issues, yet, they wanted to place particular emphasis on the one 

relating to the samples submitted by Camray Co. Ltd, which according to his 

clients, did not conform to the specifications stipulated in the Tender Document. 

 

The appellant’s representative claimed that if the proper procedure had been 

followed and all pertinent matters addressed, Camray Ltd’s bid would have been 

disqualified rather than recommended for acceptance. 

 

Furthermore, Dr Aquilina claimed that, all things being equal, his client’s tender 

would have resulted to be cheaper. 

 

On the objection concerning the adequacy of the bidders’ expected related 

experience as referred to in the Tender Document, Dr Aquilina contended that 

Alu.Care Mosta Ltd had vast experience in aluminium works while Camray Ltd had 

none. 

 

Mr C Pullicino, Chairman, Adjudication Board, claimed that their technical 

representative had advised the said Board that Camray Ltd’s tender was according to 

specifications. He thus failed to understand how the appellant arrived at the 

conclusion that the samples were not according to specifications. With regard to 

experience, he said that both the Adjudication Board and the Contracts Committee 

were satisfied that Camray Ltd were capable of carrying out all works through their 

sub-contractors. 

 

Mr Leonard Zammit, an Architect by profession and member of the Adjudication 

Board, took the stand and referred to clause 4.1.1 – Tender Conditions and 

Specifications.  He made particular reference to various instructions issued in the 

tender document, especially, Section 1.08, Information which Tenderers must submit 

with their tender.  Mr Zammit said that according to clause 1.08.01, tenderers were 

requested to submit   technical literature, brochures and samples.  The latter 

consisted of (i) hardware such as handles for fanlights, handles and locks for doors 

and locks for sliding windows, (ii) assembled sections of a typical open fanlight, 

door and sliding window (iii) double glazing unit as per specifications and (iv) 

proprietary sealer for the sealing of joints between the aluminium frame and 

masonry blockwork. 

 

The witness then made reference to the last sentence of clause 1.38 which stated 

“Tenderers may visit the site of works to view a prototype sample room of what is 

required.”
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According to Architect Zammit, Clause 1.3.7 of the Specifications for Aluminium 

Units required that “All apertures, particularly those operating on sliding 

mechanisms, shall be capable of adjustment to ensure proper fit and operation. 

Where fanlights are indicated, stainless steel friction stays should be provided.” 

 

Mr Zammit declared that,  in his opinion,  which was endorsed by the Adjudicating 

Board’s, Camray Ltd’s offer conformed to the Tender Specifications and 

requirements, namely with regards to the: 

 

submission of technical literature and samples of handles and locks; 

submission of a typical open fanlight and sliding window; 

technical literature accompanying aluminium sections to be used for 

all types of openings; 

submission of the sample of double glazed glass;  

submission of the sample of a proprietary sealer. 

 

He said that all queries raised by the two Senior Architects during the adjudication 

stage were clarified. 

Mr Zammit claimed that, as far as he was aware, Sun Aluminium Ltd, the designated 

sub-contractor, had vast experience in aluminium works and in the past had already 

worked with Camray Ltd on similar works.  

 

During these proceedings Mr Zammit confirmed that he was directly involved in the 

preparation of the specifications, evaluation and recommendations.  

 

Following specific requests by Alu.Care Mosta Ltd’s legal representatives as well as 

this Board, the Foundation for Tomorrow’s Schools’ representatives brought the 

samples that were furnished by Camray Ltd. These included handles and locks, open 

fanlight, small window, sliding window, double glazed glass and a sealer. 

 

While being cross-examined on issues concerning the supply of these samples by Dr 

Aquilina, Mr Zammit stated that although the handle fixed on the small window was 

not according to specifications, the appropriate handle (Cremonese) was submitted 

separately, a sample of which was demonstrated by the witness.  Also, he said that 

the relative technical literature was submitted with the tender.  

 

On the other hand, Mr Zammit declared that Camray Ltd did not submit a sample of 

the door.  However, he proceeded by stating to those present that the technical 

literature accompanying the  section of the aluminium to be used for the door, which 

was submitted with the tender document, was sufficient because the sample was 

mainly required for this purpose.  However, at this stage, Dr Aquilina insisted that 
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according to the tender conditions the tenderer had to present both the technical 

literature and the sample.   

 

When questioned about the samples of assembled sections of a typical open fanlight, 

Mr Zammit stated that the most important thing was that the fanlight could be 

opened and cleaned.   

 

With regard to the aluminium sections of the doors and windows, the same witness 

declared that the tenderer had presented technical literature supplied by the 

manufacturer. 

 

Mr Zammit confirmed that the swivel windows (7C) was a type of window which 

tilted 180º from the centre.  He declared that they did not request the tenderers to 

submit a sample of this type of window and that it was not required for the technical 

evaluation.  In actual fact he said that the evaluation was based on the comparison of 

the tenderers’ prices and their estimates.   

 

In reply to Dr Aquilina’s question about the double glazed glass, Mr Zammit 

declared that, according to the technical literature of the profiles, the open fanlights, 

doors and sliding windows could take double glazed glass.  He confirmed that the 

samples of the fanlight and the large sliding window had a single glaze. 

Nevertheless, he contended that clause 1.08 did not specify that such samples had to 

be submitted with double  glazed glass.  He said that the sample of the double glazed 

glass was requested separately and, in his opinion, this was required mainly for its 

workmanship. However, Dr Aquilina and Mr Stephen Fenech stated that the 

specifications on the drawings specified that the double glazed glass had to be “6mm

tinted laminated Grey on the outside-8mm space-6mm”.  They said that the thickness 

of the sample submitted by Camray Ltd was 22mm and that the colour of the glass 

was different.  In view of this, Mr Fenech maintained that the sample of double 

glazed glass submitted by Camray Ltd was not according to specifications.  On a 

specific question by Dr Aquilina, Mr Zammit stated that (a) the prices of the glass 

varied according to the colour and   (b) in view of the thickness of the double-glazed 

glass it was not physically possible to install pre-formed EPDM or Neoprene gaskets 

on both sides of the glazing. However, Mr Zammit declared that, according to the 

technical literature made available to him, the aluminium profile thickness could 

take double-glazing and that the 20mm was the minimum thickness required.   

Furthermore, he claimed that the actual double glazed glass would be ordered 

according to the profile available.   

 

Mr Zammit proceeded by stating that in so far as regards the sample of the 

assembled section of the sliding window submitted by Camray Ltd, this was 

acceptable.    Also he was satisfied that the profile presented by the tenderer could 

take double glazed glass and that this was according to the tender specifications.   

He quoted from clause 1.38 which stated that:   “In the case of a successful bid, the 

selected Contractor shall carry out full size samples of the elements to be supplied. 

Such sample areas shall be formally presented for the approval of the Architect-in-
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Charge, and once approved, shall be used as quality prototypes against which the 

quality of the work laid shall be checked. In the case of non-approval, the 

Contractor shall be required to re-submit samples and/or prototype areas, until 

both are to the satisfaction of the Architect-in-Charge.” 

 

During his testimony Architect Leonard Zammit declared that at evaluation stage 

he relied more on manufacturers’ technical literature rather than on samples.  

When asked to confirm whether the samples complied with the technical literature, 

Mr Zammit replied by stating that he was satisfied that the technical literature 

submitted by the tenderer conformed to the tender’s specifications. 

 

Dr Aquilina requested the Appeals Board to view the technical literature submitted 

by Camray Ltd but this Board denied the appellant’s representative access in view 

of commercial interests involved.  However, during the same proceedings it 

transpired that Mr Stephen Fenech was in possession of the same literature.     

 

In reply to Dr Aquilina’s question regarding the contractor’s experience in 

aluminium works, Architect Leonard Zammit stated that Camray Ltd in his 

capacity of turnkey contractor, nominated a sub-contractor according to 

specifications. 

 

Mr Zammit stated that although Camray Ltd’s experience in aluminium works was 

not specifically mentioned in the tender documents, he could confirm that the 

Company in question had submitted a list of 38 projects, including aluminium 

works, for which they were responsible in the past.   At this stage,   Alu.Care 

Mosta Ltd’s legal representative insisted that according to clause 1.08.9 tenderers 

were required to submit “A detailed list of similar or larger projects for which the 

tenderer or his organisation was solely responsible.”    

 

In his testimony Architect Ellul confirmed that, as far as samples and technical 

documentation were concerned, he was satisfied with the procedure adopted in the 

technical evaluation of this tender. 

 

When he was asked by Dr Aquilina to state whether he had noticed that the 

samples of double glazed glass and other apertures were not according to 

specifications, he replied    by stating that the selected Contractor would ultimately 

still be required to submit prototypes thereof on site and these had to be according 

to specifications.   

 

Mr Ellul declared that he was satisfied with the level of technical literature 

submitted  in the same manner that he was also satisfied with the quality of 

apertures and double glazed glass submitted as samples.  
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When summoned to testify, Mr Tano Zammit, Senior Architect, declared that he 

was competent to evaluate the tender from the technical aspect and that he 

concurred with the conclusion of the technical report submitted by Architect 

Leonard Zammit.  As far as the adjudication of this particular contract was 

concerned, Mr Zammit said that he agreed with the recommendations in the 

technical report which recommended that the cheapest tenderer would be 

eliminated because it was not according to specifications.   

 

Architect Zammit opined that a tender was to be evaluated in accordance with the 

submission of the bills of quantities and not on the samples submitted because 

during the initial stages, the samples are there solely for guidance purposes.   It is 

only in case of doubt that he would ever consider sending samples received by the 

pertinent authority for testing. 

 

In his concluding submission, Mr Chris Pullicino stated that he had nothing to add   

because witnesses that took the stand had covered all technical points.  However, 

he pointed out that three professionally qualified architects adjudicated the tender 

in question! 

 

On his part, Dr Aquilina concluded his submissions by stating that from the 

evidence heard during these proceedings it clearly resulted that the samples 

submitted by Camray Ltd. were not according to specifications, in one aspect or 

other.  The samples of the double glazed glass failed to conform to the requested 

specifications in respect of the glass’ thickness, measurement and colour.  He 

pointed out that Camray Ltd neither submitted the technical literature of the glass 

nor the sample of the door. 

 

He did not agree with the Architects’ argument when these stated that they had 

relied on the technical literature in the evaluation of the tender. He insisted that in 

view of the fact that Clause 1.08.01 stipulated that the tenderer/s had to submit 

samples of assembled sections of a typical open fanlight, door and sliding 

windows, such samples should have been given due consideration.   He claimed 

that from the evidence given by the witnesses it emerged that the samples 

submitted by Camray Ltd did not comply with the tender specifications and 

drawings. 

 

Thus, he insisted that, on this basis alone, Camray Ltd should be disqualified and 

that the tender should be awarded to the next cheapest offer.  

 

Finally, Dr Aquilina remarked that Clause 1.08.9 was purposely included to ensure 

that the tender be awarded to that contractor who had the necessary experience in 

74 



aluminium works and to ensure that contractor supplied good quality products.   

He was of the opinion that the Adjudication Board did not give due consideration 

to the appellant’s vast experience in aluminium works, particularly in school 

projects. 

 

Conclusions of the Public Contracts Appeals Board: 

 

The Public Contracts Appeals Board, 

 

having considered the contestations put forward by the appellant in support 

of his motivated letter of objection dated 22 February, 2005 through:- 

 

(i) his verbal submissions and 

(ii) the samples that were exhibited during the public hearing held on 

9 March, 2005; 

 

having also heard the verbal evidence given under oath by the Contracting 

Authority’s representatives, including particularly the detailed explanations 

and clarifications given by (a) Mr Leonard Zammit, the FTS Architect who 

was entrusted with the presentation of a Technical Report based on his 

technical appraisal of the tenders received, and (b) Messrs Andrew Ellul and 

Tano Zammit, (Senior Architects FTS), the two technical members 

comprising the Adjudicating Board which presented the final 

recommendations regarding the award of the tender to the bidder whose 

cheapest offer was certified as technically acceptable for final award; 

 

having satisfied itself that the technical-appraisal modalities which were 

adopted and which focussed primarily on the determination as to whether 

the samples, as supplemented by the corresponding technical documentation 

supplied by the bidders, did, in fact, represent the correct adjudication 

procedure to be applied in the context of this particular procurement; 

 

having also satisfied itself that the information provided by Camray Ltd, in 

evidence of this tenderer’s experience in similar projects, was adequate and 

also sufficient for the purposes of supporting his claims; 

 

did not find  that there  was any reasonable justification to disqualify the offer  

made  by Camray Ltd,  neither on technical grounds,  nor for lack of experience in 

similar projects, and, in consequence,  decided to dismiss Appellant’s claims that 

Camray’s   tender should not be considered for final acceptance. 
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Consequent to these findings, the Board recommends that the deposit bmitted by 

the aggrieved tenderers in terms of regulation 103 (1) should not be refunded once 

these failed, in every respect, to convince the Board that the decision to award the 

contract to Camray Co. Ltd. should be revoked. 

 

 

 

 

 

 

A. Triganza 

Chairman 
E. Muscat 
Member 

M. Caruana 
Member 

 

 

17 March 2005 
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PUBLIC CONTRACTS APPEALS BOARD 

 

Case No. 27 

 

Re: MTA/103/2004 

Tender for ‘Design and Construction of Stand at the Borsa Internazionale del 

Turismo (BIT) Milan, Italy 2005 – 2007 

 

The Malta Tourism Authority issued a call for tenders for the ‘Design and 

Construction of Stand at the Borsa Internazionale del Turismo (BIT) Milan’.  The 

call was published in the Government Gazette on the 7 September 2004. 

 

The global estimated value of the contract in question covering a period of three 

years was not to exceed Euro 84, 000, approximately Lm32,000 (inclusive of 

VAT). 

 

The closing date for this call for offers was 29 October 2004. 

 

An Evaluation Committee consisting of Messrs. 

 

L. Vella (Chairperson) 

M. Coppini (Member) 

L. Zammit Munro (Member) 

S. Psaila (Member) 

C. Briffa (Member) 

 

was appointed to adjudicate this tender. 

 

Following the adjudication of this tender, Messrs. Zaffarese Exhibitions & Events 

Limited, filed a Notice of Objection on 14 January 2005 against the said award to 

Messrs. Casapinta Design Group Limited. 

 

The Public Contracts Appeals Board made up of Mr. Alfred Triganza (Chairman), 

Mr. Anthony Pavia and Mr. Edwin Muscat, respectively, as members, convened a 

formal public hearing on 16 March 2005 to discuss this objection. 

 

Present for the hearing were: 

 

 

Mr Benny Zaffarese (Messrs Zaffarese Exhibitions & Events Ltd) 

Mr Thomas Farrugia (Messrs Zaffarese Exhibitions & Events Ltd) 

Mr Tonio Casapinta (Messrs Casapinta Design Group Limited) 

Dr Simon Tortell LL.D (Legal Representative, Malta Tourism Authority) 
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Mr Leslie Vella  (ex Chief Executive Officer  / Chairman Evaluation 

Committee) 

Mr Marcel Coppini (Board Member, Evaluation Committee) 

Mr Leonard Zammit Munro (Board Member, Evaluation Committee) 

Ms Shirley Psaila (Board Member, Evaluation Committee) 

Ms Claire Briffa (Board Member, Evaluation Committee) 

 

Mr Benny Zaffarese, representing Zaffarese Exhibitions & Events Ltd, stated that 

his Company submitted their objection on the basis of the fact that the Malta 

Tourism Authority (hereinafter referred to as the ‘MTA’) did not comply with the 

procurement procedures as outlined in Legal Notice 299/03. He said that Clause 22 

under Part III – Rules governing public contracts whose value exceeds Lm20,000 

but does not exceed the threshold stipulates that: “….public contracts required by 

a Contracting Authority listed in Schedule 2 shall be issued, administered and 

determined by the Department of Contracts, which for the purposes of these 

regulations shall act on behalf of the Contracting Authority….” 

 

He argued that once this tender exceeded Lm20,000, the MTA was neither 

authorised to issue, nor to open and adjudicate let alone award this tender.  He 

claimed that the opening of tenders should have been done in the presence of the 

Contracts Committee members and not in the presence of the MTA’s Evaluating 

Committee, claiming in the process that the latter was not competent to deal with 

such tender.  

 

He said that the tender box was opened at 13.15 hours instead of 12.00 hours on 19 

October 2004, which was the closing date of the tender.  The envelopes and 

packages containing the offers were opened four days later.   

 

Mr Zaffarese said that when it had come to his knowledge that, following the 

publication of the Public Contracts Regulations, 2003 the MTA was removed from 

Schedule 3 and listed under Schedule 2, he wrote to the same Authority as well as 

the Director of Contracts, requesting that the award of the tender be suspended. 

 

On his part the MTA’s Legal Representative, Dr Simon Tortell, claimed that 

contrary to what was stated by Mr Zaffarese, the Department of Contracts was 

involved in the adjudication of this tender. To substantiate his point he quoted and 

tabled a document which, ‘inter alia’ stated that: 

 
“In terms of Clause 30 and Part XIII of the Public Contracts Regulations 2003 the 

public is hereby notified that during the session held on 

Tuesday, 11 January 2005 the General Contracts Committee made the 

recommendations indicated below. The Director General (Contracts) has agreed 

with their recommendations.” 
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The recommendations clearly indicated Messrs Casapinta Design Group Limited 

as the recommended tenderer. 

 

He said that, apart from this, the tender box was opened in the presence of Mr 

Mario Borg as representative of the Department of Contracts. He tabled the 

schedule of tenders, which was written and signed by the said employee.  At this 

stage, Mr Zaffarese intervened and pointed out that Mr Borg was not a member of 

the Contracts Committee. Dr Tortell insisted that the adjudication was 

administered in its entirety and determined by the Department of Contracts. 

Moreover, he explained that the tenders were not opened on the stipulated date 

because of a complaint raised by Mr Rueben Caruana on behalf of another 

tenderer, namely, Messrs. Sign It Limited.   

 

The MTA’s legal representative placed major emphasis on the fact that whilst the 

tender was published in the Government Gazette on 7 September 2004, it is also a 

fact that the MTA was removed from Schedule 3 and listed under Schedule 2 as 

per amendments in the Public Contracts Regulations, 2003 issued on 3 August 

2004, which came into force retrospectively as of 1 May 2004.  Dr Tortell said that 

it was only due to the timing difference between the formal publication of the 

advertisement and the publication of the amendments that a level of uncertainty 

arose in so far as the actual procedure to be followed in the awarding of previously 

called ‘departmental tenders’. 

 

Mr Leslie Vella, the MTA’s Chief Executive Officer at the time, and the Chairman 

of the Selection Committee, testified that 12.00 hours of the 29 October 2004 was 

the deadline for submission of tenders and that all the Selection Committee 

members were present.  He said that the only tenderer present was Mr Rueben 

Caruana, representing Sign It Limited.   Mr Vella confirmed that the tender box  

 

was opened at 13.15 hours and that the procedure followed in the opening of the 

tenders was recorded as per minutes of the meeting held on that day as per para 

1.2.  However, the opening of tenders had to be postponed in view of two 

objections raised by Sign It Ltd’s representative, who complained about the fact 

that “the tender had not been issued through the Department of Contracts as per 

Public Contracts Regulations, given that Malta Tourism Authority appeared on 

Schedule 2 entitled, “Contracting Authorities falling within the competence of the 

Department of Contracts”  ” and also because “Clause 3.5.3 of the Tender 

Document goes against the right of appeal procedure.” Mr Vella said that Mr 

Caruana insisted that tenders should be opened in the presence of a Department of 

Contracts representative.   In view of these developments it was decided not to 

open the tenders before all necessary clarifications were obtained. 

 

The Evaluation Committee’s Chairman said that he had to reconvene the 

Committee again at 14.00 hours in view of an objection raised by Mr Benny 

Zaffarese who had formally alleged that “Zaffarese Exhibitions & Events had not 

been informed as to when the tender box was to be opened and the tenders sealed, 
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and the time of the opening of tenders.”   Mr Vella said that such information was 

notified in the tender.  

 

He declared that the opening of the tenders took place during the second session 

which was held on 3 November 2005 and in the presence of Mr Mario Borg from 

the Department of Contracts and the Evaluation Committee members.  Here, Mr 

Benny Zaffarese intervened by stating that the tender should have been opened in 

the presence of the Contracts Committee members.  He remarked that Mr Borg was 

not a member of the Contracts Committee.  

 

During Mr Vella’s testimony it was established that, despite the fact that the award 

of the contract was suspended in terms of Regulation 103 of the Public Contracts 

Regulations 2003, the MTA had in actual fact participated in the Milan Fair which 

was held in February 2005.  He said that with effect from 1 January 2005 he was 

no longer the Authority’s CEO.  Dr Tortell declared that his clients still decided to 

take part in the said Fair because it was in the national interest for Malta to be 

represented in such a fair.  He said that Casapinta Design Group agreed to provide 

the stand free of charge and that any payment depended solely on the successful 

outcome of this appeal. 

 

In his testimony, Mr Mario Borg, representing the Contracts Department, 

recounted his involvement in the opening of the tenders.  He confirmed that the 

tenders, which were still sealed, were opened in his presence and that it was he 

who had scheduled them on 3 November 2004.  Due to the fact that he was asked 

by Mr Edwin Zarb (Director General Contracts) to assist the MTA for the opening 

of tenders on their premises, he thought that the tender was valued under Lm20, 

000.  Also he said that he did not know the tender’s date of issue. He testified that 

all contracts valued over Lm20, 000 were issued by the Department of Contracts 

and opened at the Department of Contracts in the presence of at least three 

Contracts Committee members.  He said that, as far as he could recall, the only 

exception was the Lands Department, which issued tenders for the sale of land.  

However, this was considered irrelevant, because the tenders that were issued by 

the Contracts Department fell under the procurement regulations. 

 

At this stage the Public Contracts Appeals Board summoned to the witness stand 

Mr Edwin Zarb, Director General Contracts.    

 

Mr Zarb stated that, at one stage, Mr Vella had phoned him about this tender and 

informed him that the MTA had issued this tender under the old regulations 

governing the issue of public tenders under which the Authority used to be listed, 

namely Schedule 3.  However, as widely known, the new amended regulations 

had, in the meantime, listed similar entities like the MTA under Schedule 2.    

 

The Director General Contracts explained that when he decided to send Mr Borg to 

assist the MTA in the opening of the tenders at their premises, he had also made it 

80 



amply clear that the Contracts Committee would have ultimately awarded the 

tender. 

 

Mr Zarb declared that in terms of the regulations, once the value exceeded 

Lm20,000, the tender should have been issued by the Contracts Department and 

should have been opened in the presence of the Contracts Committee. However, he 

said that he arrived at the decision to allow the tendering process to continue after 

taking into consideration the urgency of the matter and the fact that the MTA had 

previously been under Schedule 3, which meant that they were authorised to issue 

tenders on their own account.  The alternative would have been to suspend 

everything and re-issue the tender. However, he felt that in the prevailing 

circumstances, he took the best practical decision.  The MTA’s representatives 

declared that they needed to award this particular tender immediately as it was 

indispensable for Malta to participate in this fair in view of its importance. 

 

With regard to tenders issued by the Contracts Department, Mr Zarb said that all 

Departments/ Contracting Authorities concerned had to submit their adjudication 

reports to the Contracts Committee to scrutinize them and to act on their 

recommendations by either accepting or refusing them.  He declared that if a 

Department or a Contracting Authority would submit a proposal to allow them to 

issue a tender which was valued over Lm20, 000, he would reject such proposal. 

 

During Mr Zarb’s testimony, Dr Tortell said that the law permitted the Director of 

Contracts to deviate from the standard procedures.  To prove his argument he made 

reference to Clauses 5 (1) and 5 (2) (b) and (g) of the public Contracts Regulation 

2003 which stated that: 

 

“There shall be a Director of Contracts who shall be responsible for the running 

of the Department of Contracts and generally for the administration of the 

procurement procedures as laid down in these regulations” 

“(b) to authorise deviations from standard conditions in accordance with the 

regulations set out herein and which may be included in tender documents.” 

“(g) to establish and regulate the procedure to be followed during meetings of the 

Contracts Committee and Departmental Adjudication Boards, and during the 

issue and publication of calls for tenders, receipts of offers, opening of bids, 

adjudication of tenders and award of contracts in accordance with the rules 

herein set out.” 
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However, Mr Zaffarese rebutted this by stating that the Director of Contracts was 

not authorised to amend the law and/ or tendering procedures.  He said that Clause 

5 (f) of the same regulations specified that the Director of Contracts had: 

 

“to ensure that these regulations are observed by all parties involved.” 

 

In his concluding submission, Mr Zaffarese said that consideration should be given 

to the dates when the tender was issued and when the regulations were amended.  

He said that the MTA and the Department of Contracts should have complied with 

procedures outlined in the procurement regulations.  He repeated the irregularities 

in the tendering procedures adopted in the issue, opening and adjudication of the 

tender in question. 

 

Dr Tortell concluded by stating that, in the circumstances, the Director of 

Contracts had only exercised his discretionary powers as stipulated in the law and 

as a result the entire procedure followed by his clients was justified. 

 

Conclusions of the Public Contracts Appeals Board: 

 

The Public Contracts Appeals Board having heard all the evidence brought before 

it feels that it is manifest that the procurement proceedings as laid down in the 

relevant Regulations had not been followed in this case. 

 

It is also clear that the proceedings, as applied here, were sanctioned by the 

Director General of the Contracts Department, albeit at a late stage. 

 

The Board feels that the decision by the Director General was not made as the 

conscious exercise of any formal discretionary powers as may be allowed to him 

by Law but rather as an administrative arrangement to tide over the perceived 

urgency of the moment.  Even here, notwithstanding that certain procedures had 

already been infringed, the arrangement did not go far enough to bring the 

remaining procedures more in line with orthodox usage. 

 

The Board considered the fact that the period of transition between the old and the 

new regimen may indeed have caused certain difficulties to certain Authorities, 

which previously could act in an independent manner.  However the fact that the 

relevant Regulations do not include any form of transitional provisions makes it 

very clear that the intention of the Legislator was that the procedures as laid down 

by Law should be exercised in full as from day one. 

 

The Public Contract Appeals Board therefore feels that the sanction of the Director 

General Contracts was not sufficient to counter-weigh the departure from the 

Procurement Regulations and decides to uphold the objection made by Messrs. 

82 



Zaffarese Exhibitions & Events Limited and annul this award and recommends 

that a fresh call be issued with regards to future participation in the same 

exhibition. 

 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

E. Muscat 
Member 

 

 

31 March 2005 
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PUBLIC CONTRACTS APPEALS BOARD 

 

Case No. 28 

 

Re: CT 2655/2004, Advert No. CT 309/2004, FTS C15–04 

Tender for Tiling and Marble Work at the New Secondary School, Karwija 

 

The Public Contracts Appeals Board, consisting of Mr. A. Triganza, who chaired 

the proceedings, and Messrs. E. Muscat and M. Caruana (Board Members), met on 

the 9 March, 2005 and the 4 April, 2005 respectively to consider this appeal. 

 

The call for offers was published in the Government Gazette on 2 November 2004 

following a request received by the Director of Contracts from the Foundation for 

Tomorrow’s Schools. 

 

Ten offers were received. However, the Adjudication Board, which was made up 

of Mr Chris Pullicino (Chairman) and Architects Andrew Ellul and Tano Zammit 

respectively, acting as the other members, drew a report dated 26.01.2005 wherein, 

inter alia, it was stated that “the technical report recommends the short listing of 

those tender submissions which included the technical literature and samples 

conforming to the tender specifications of those items of the tender bill that 

constitute the major part of the scope of the works.  In this manner the list of 

potentially successful contractors is reduced to five, irrespective of the value of the 

tender submission.  The five contractors, which have been short-listed in this 

process were: 

 

a. Agius Marble Works Ltd. 

b. Francesco Fenech Ltd. 

c. Josies Bathroom Co. Ltd. 

d. Camray Co. Ltd. 

e. B & M Supplies Ltd.” 

 

Following the notification of such recommendations, Messrs. A.F. Ellis (Home 

Décor) Ltd. formally filed an objection with the Director of Contracts on 

20 February 2005, against the decision that their offer had been adjudicated as not 

complying with the tender specifications and therefore could not qualify for further 

consideration during the third stage (financial proposal). 

 

The following persons were also in attendance during the public appeal hearings: 

 

 A.F. Ellis (Home Décor) Ltd 

  Dr Joseph Ellis 
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 Adjudication Board 

 Mr Chris Pullicino (Chairperson) 

 Mr Andrew Ellul (Member) 

 Mr Tano Zammit (Member) 

 

 Witness (1
st
 Session) 

 Mr Leonard Zammit (Architect Foundation for Tomorrow’s Schools) 

 

 Witness (2
nd

 Session) 

 Mr Giuseppe Azzopardi (Consultant Marmologist) 

 

Dr Joseph Ellis, Company Director and legal representative of Messrs. A.F. Ellis 

(Home Décor) Ltd, started by stating that he was of the opinion that the 

Foundation for Tomorrow’s Schools’ Adjudication Board’s reasons for discarding 

the Company’s tender were not clear. The appellant said that one of the reasons 

mentioned in the technical report was that they submitted a full body tile. The 

Company’s legal representative claimed that their tile conformed to the 

specifications, which he contends were amended during the course of this tender. 

 

Dr Ellis said that Clause 1.2.1 of Addendum 2 to the published tender call 

emphasised that the “Ceramic floor tiles shall be fully vitrified (impervious), full 

body, dry single-press fine porcelain stoneware (fine porcellanato).” 

 

According to the appellant, the technical report, drawn up by Architect Leonard 

Zammit, Stated, inter alia, that the appellant’s offer was not accepted because the 

latter’s offer did not meet the specifications referred to in Material C1 (Addendum

2) wherein fully vitrified fine porcelain stoneware tile was specified. 

 

The appellant proceeded by stating that in the conclusions reached by the 

Adjudication Board it was also stated that the tenderer had failed to comply with 

the specifications because with regards to “… part of Sample S3, where a fully 

vitrified fine porcelain stoneware tile 450mmx450mmx9mm thick (Material C1) for 

Item 1.02 and 1.07 was required”, the tenderer had submitted a full body gres tile. 

 

At this stage, Dr Ellis argued that the specifications required a full body tile and in 

their report the Adjudication Board was stating that the Company’s tile was not 

compliant because tenderer had submitted ‘a full body gres tile’!  He insisted that 

the contents in the technical literature accompanying the tender documents 

submitted by his Company, amply demonstrated that the tiles being offered fully 

complied with the Foundations’ requirements and that any possible differences (if 
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any at all!) between the original specifications and the amended ones, were 

negligible. 

 

As regards Specification 1.2.2 included in Addendum 2, which specified that 
“Ceramic floor tiles shall either be Glazed as indicated in the Bill of Quantities 

and/or the Drawings”, Dr Ellis claimed that this specification was incoherent 

because gres tiles could never be glazed.    He claimed that when he visited the site 

he was told that the Foundation wanted a gres tile.  The appellant proceeded by 

stating that he was of the opinion that the tile submitted by his Company was 

compliant to the specifications and compatible to the tile on site. 

 

With regard to the wall tiles, Dr Ellis said that, according to the technical report, 

this type of tile did not comply with the tender specifications because the “sample 

submitted is matt whereas glazed ceramic tile is required.” He contended that they 

submitted a matt glazed tile.  The Company’s legal representative claimed that, had 

the Adjudication Board sought pertinent clarifications, his Company would have, 

indeed, found no objection to provide such explanations. 

 

As regards the Bills of Quantity, Dr Ellis said that Item 1.02, which referred to 

“Supply, transport and lay 9mm gres ceramic floor tiles”, was not amended when 

the Foundation issued fresh specifications.  Thus, this implied, alleged the 

appellant, that the Foundation wanted gres floor tiles. 

 

In view of the technical aspect being discussed, Mr Chris Pullicino, Chairman of 

the Adjudication Board, suggested that Architect Leonard Zammit should take the 

stand in order to give his testimony under oath. 

 

Mr Zammit intervened and replied by stating that in view of the fact that in 

Addendum 2 it was indicated that “For ceramic floor tiles size 

450mmx450mmx9mm the following specifications shall apply”, the amendments 

applied also to the bills of quantities and drawings. 

 

He testified under oath that, according to Addendum 2, tenderers were requested to 

submit ‘fine porcelain stoneware’ tile 450mmx450mmx9mm but AF Ellis (Home 

Décor) Ltd submitted a full body gres tile 300mmx300mmx9mm. He said that 

clause 1.2.1 specified that “Ceramic floor tiles shall be fully vitrified (impervious), 

full body, dry single-press fine porcelain stoneware (fine porcellanato).”  
Furthermore, Clause 1.2.2 specified that “Ceramic floor tiles shall either be 

Glazed as indicated in the Bill of Quantities and/or the Drawing.”  He said that 

they included the word ‘glazed’ because they required a glazed full body tile, 

which meant that the tile had to be made of the same material throughout and 
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having a glaze surface.  He claimed that the tenderer was disqualified because the 

tile offered was not glazed. 

 

Here, Dr Ellis intervened by stating that although the Foundation’s sample was of 

the gres type it was not glazed! 

 

Architect Zammit reiterated that the surface of their sample tile was glazed to 

which Dr Ellis alleged that the specifications were incorrect because the tile, 

though being polished, was not glazed. 

 

Mr Zammit said that the sample of this type of tile was physically on site and that 

tenderers were invited to visit the site of works to view a prototype sample room 

reflecting what was required. He claimed that the sample of tile on site was full 

body with a glazed surface. 

 

Mr Zammit confirmed that AF Ellis (Home Décor) Ltd and the Foundation’s 

samples were both full body tiles.  He said that in Addendum 2 for Material Type 

C1 (Fine Porcelain Stoneware) no reference was made to gres floor tiles.  

However, Dr Ellis insisted that when they mentioned ‘Fine Porcelain Stoneware’ 

they were referring to ‘gres’. 

 

Moreover, the appellant alleged that, although the word ‘gres’ was not mentioned, 

the specification pertained to gres tiles fully vitrified (impervious), full body, dry 

single-press fine porcelain stoneware (fine porcellanato). He claimed that the 

Foundation’s tile was a gres tile and that if it were to be tested, the results obtained 

would prove him right. Here, Mr Zammit broke a tile to demonstrate the glazing 

but Dr Ellis reiterated that it was not glazed. 

 

In view of the outcome of these proceedings, the Board suspended the sitting to 

deliberate on the above.  When the sitting resumed, this Board informed the parties 

concerned that, in exercise of the powers granted to it in terms of regulation 102 

(8) of the Public Contracts Regulations, 2003 (Legal Notice 299 of 2003), it had 

decided to appoint an independent arbiter to establish whether: 

 

the sample submitted by the Foundation for Tomorrow’s Schools met the 

specifications and whether it was glazed;  

 

the sample submitted by appellant was according to specifications (except 

for size and glazing); and 
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the specifications related exclusively to ‘gres’ tiles. 

 

The parties concerned concurred with the above. 

 

At this stage, the Chairman of the Public Contracts Appeals Board informed those 

present that they would be furnished with a copy of the arbiter’s report as well as 

the date decided upon for the resumption of this hearing. 

 

The hearing session was adjourned sine die. 

 

When the hearing was reconvened on 4 April 2005, the Chairman, Public 

Contracts Appeals Board opened the meeting by stating that, in accordance with 

the terms agreed upon by the parties concerned during the previous sitting, this 

Board, albeit with some difficulty, appointed  an independent formally qualified 

arbiter without any conflict of interest to assess specific issues raised during the 

preceding session.  

 

In this context, Mr Giuseppe Azzopardi, a Consultant Marmologist, was 

introduced to those present. 

 

The Chairman, PCAB informed those present that Mr Azzopardi was selected in 

view of his academic and professional expertise and following the receipt of a 

declaration, duly signed  

by Mr Azzopardi, stating that he had no conflict of interest as regards this 

particular tender. 

 

It was explained that the arbiter was provided with samples marked ‘A’ and ‘B’ as 

well as copies of both the tender documents and Addendum 2.   The tiles were 

marked as such not to indicate to the arbiter the owners thereof. 

 

During the hearing, those present were reminded that as agreed during the previous 

session, the tiles marked  ‘A’ and ‘B’ belonged to the Foundation for Tomorrow’s 

Schools and A.F. Ellis (Home Décor) Ltd respectively. 

 

Apart from drawing up a report based on his findings and opinions, a copy of 

which was forwarded to all interested parties prior to the hearing, Mr Azzopardi 

was also requested to attend the second hearing session so that the relative parties 

would be given the chance to cross-examination him under oath. 

 

When Mr Azzopardi was asked to comment on his findings vis-à-vis his terms of 

reference, he declared that sample marked ‘A’ was glazed.  He explained that each 
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mould where the mixture was put was pre-sprayed with liquid known as ‘glazing’ 

and when it was put in the furnace it would practically become one fusion.  With 

regard to the sample marked ‘B’, he said that it was fully vitrified, which meant 

that the mixture itself was glazed.  In fact, if it were to be broken, one would notice 

that the material was mixed with glazing. He was of the opinion that, strength-

wise, the latter type of tile was highly recommended for heavy human traffic.  

However, in view of the fact that it was very matt it needed more maintenance. 

 

During cross-examination, in reply to a specific question, Mr Azzopardi declared 

that both tiles conformed to specifications because they were both ‘gres’ 

porcellanato  type of tiles.  However, he said that tile ‘B’ was fully vitrified while 

tile ‘A’ was superficially glazed; the latter tile was more vulnerable than ‘B’ but 

for hygienic purposes tile ‘A’ was better.  He also declared that for common parts 

he would prefer tile ‘B’ while for classrooms he favoured tile ‘A’.   He said that 

the tiles of type ‘B’ were usually used in cold countries, while those of type ‘A’ 

were used in countries having the same climatic conditions as that of Malta. 

 

When asked by Dr Ellis to state whether tile ‘A’ was full body or not, the reply 

given by Mr Azzopardi was in the affirmative.  He explained that it had all the 

necessary ingredients and characteristics of a full body tile.  The appointed expert 

continued by saying that the only difference was in the technique used in the 

manufacturing process.  However, Dr Ellis claimed that according to Italian 

experts consulted, tile ‘A’ was not considered as full body (Italians refer to it as 

‘piena massa’).  Nonetheless, Mr Azzopardi insisted that it had all the ingredients 

and characteristics of a full body tile. 

 

During his intervention, Architect Andrew Ellul said that tenderers had the 

opportunity to visit the site of works where they had indicated that the tile 

required for classrooms was that of type ‘A’ and that for corridors of type ‘B’.  

Here, Dr Ellis contended that the tile that was on site was not exactly the same as 

exhibit ‘A’. 

 

Mr Ellul concurred with Mr Azzopardi’s views that tile ‘A’ was the type of tile that 

was more ideal for classrooms than tile ‘B’.  In the bills of quantities they included 

two types of tiles, one for classroom and the other for corridors.  The Foundation’s 

representative claimed that they were being offered with the same type of tile for 

different spaces.  He said that during adjudication, emphasis was made on the 

impervious quality of the tile as it had better characteristics for cleaning and 

maintenance purposes.  Mr Ellul said that the water absorption from the surface of 

tile ‘B’ was higher than that of tile ‘A’.  However, Mr Azzopardi said that due to 

the fact that tile ‘B’ was fully vitrified, the latter had lower water absorption. 
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In his concluding remarks Architect Ellul said that during the adjudication of the 

technical report, their aim was to select the best product that was suitable for 

classrooms. He said that A.F. Ellis (Home Décor) Ltd.’s offer was eliminated in 

view of this reason.   Mr Ellul was of the opinion that the best specification was the 

sample room that was made available on site as this had the exact type of tile that 

was required. 

 

At this stage, this Board intervened and reminded Mr Ellul that one had to ensure 

that what one was invited to see had to correspond to the published specifications 

as stated in the tender documents.  

 

Dr Ellis reiterated that the tile made available on site was not similar to exhibit ‘A’. 

With regard to water absorption, the expert has confirmed that tile ‘B’ was better 

than ‘A’.  Apart from this, he claimed that the distinction in water absorption 

between the tiles for common areas and classroom was not reflected in the 

specifications. 

 

After the public hearing was concluded, the Board proceeded with its deliberations 

and reached its decision:- 

 

The Public Contracts Appeals Board, 

 

having noted that appellant’s tender was adjudicated as non-compliant 

with the technical specifications, and consequently, in terms of regulation 

102 (2) of the Public Contracts Regulations, 2003 (Legal Notice 299 of 

2003), the remaining package in his tender offer (Package Three – 

commercial package) was discarded unopened since it was not considered 

eligible to pass on to the next stage of the tender procedure. 

 

having perused the contents of the Adjudication Board’s recommendations 

dated 26 January 2005 addressed to the Director of Contracts; 

 

having noted that the Adjudication Board’s recommendations were based 

on the ‘First Technical Evaluation’ report dated 

25 January, 2005 presented by Mr. Leonard Zammit, the Foundation for 

Tomorrow’s Schools Architect who was entrusted with the technical 

evaluation of the tenders received; 

 

having examined the reasons given by Mr. L. Zammit for not 

recommending the appellant’s tender for further evaluation, leading to the 

discarding of the tender, namely:- 

 

‘………Tenderer has failed to comply with the Tender Specifications as regards:-  
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 (a) Part of Sample S3 where a fully vitrified fine porcelain stoneware tile  

 450 mm x 450mm x 9 mm thick (Material C1) for Items 1.02 and 1.07 

was required.  Tenderer submitted a full body gres tile.  

 

 (b) Sample S7 where glazed and not matt ceramic wall tiles 200 mm x 200 

mm x 6 mm (Material G) for Item 1.11 was required’ 

 

‘……… Since this tender has failed on one of the major items of the tender (ie 

Item 1.02 – Floor Tiles) it is recommended that this tender be not given 

further consideration’. 

having considered the objections put forward by the appellant in support 

of his motivated letter dated 20 February, 2005 through:-  

(i) his verbal submissions and  

(ii) the samples that were exhibited during the public hearing held on 

9 March 2005; 

 

having noted that the appellant was persistent in his claims that the items 

tendered fully complied with the technical specifications as communicated 

to all bidders in terms of clause 1.2.1 of “Addendum 2” , namely.  

“Ceramic floor tiles shall be fully vitrified (impervious), full body, dry 

single-press fine porcelain stoneware (fine porcellato)” 

having examined the report dated 29 March, 2005 presented by Mr. 

Giuseppe Azzopardi, the expert appointed by the Board in terms of 

Regulation 102 (8) of the said Public Contracts Regulations, 2003; 

 

having, during the cross-examination of Mr. Giuseppe Azzopardi held on 

4 April, 2005, obtained under oath confirmation to the effect that the 

sample of the items offered by appellant in his bid fully satisfied the 

technical specifications quoted in terms of clause 1.2.1 of “Addendum 2” 

to the tender call; 

 

 

having also noted that the Contracting Authority, during the course of the  

 proceedings, implicitly accepted the argument brought forward by 

appellant in the sense that the matter raised in terms of paragraph (b) 

where it was stated ‘Sample S7 where glazed and not matt ceramic wall 

tiles 200 mm x 200 mm x 6 mm (Material G) for Item 1.11 was required’ 

was a trivial matter which could have been clarified through 

correspondence; 

having completed its obligations in terms of regulations 102 (6), (7) and 

(8) of the said Public Contracts Regulations, 2003, and, as a consequence, 

satisfied itself that the ‘Technical Package’ offered by appellant did not 
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fail to comply with the specifications and that, therefore, appellant’s 

‘Package Three’ (commercial package) should qualify for consideration 

along with the other short-listed tenderers;  decided to uphold the appeal 

and to recommend that the deposit made by Messrs. A.F. Ellis (Home 

Décor) Ltd. in connection with this appeal, be refunded in full. 

 

 

 

 

 

 

A. Triganza 

Chairman 
E. Muscat 
Member 

M. Caruana 
Member 

 

 

7 April 2005 
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PUBLIC CONTRACTS APPEALS BOARD 

 

 

Case No. 29 

 

Re: MTA/105/2004 

Tender for ‘Design and Construction of Stand at IMEX, FRANKFURT 

(Germany) for the Period: April 2005 – June 2006 

 

The call for offers for the Design and Construction of Stand at IMEX, Frankfurt 

(Germany) for the Period April 2005 – June 2006 with an estimated value of 

Lm18,000 (excluding of VAT), was published in the Government Gazette by the 

Malta Tourism Authority on 24 December 2004 with the closing date being the 21 

January 2005. 

 

Four offers were received with the most favoured being the one submitted by 

Messrs. Sign It Ltd which managed to gain the highest points, namely 94%, 

following an adjudication criteria process wherein many aspects were considered 

(e.g. understanding of project and quality of proposal, Creativity, MTA’s image, 

and so forth) by an Evaluation Committee made up of 

Mr Jeffrey Cutajar (Chairperson) and Messrs Marcel Coppini and 

Leonard Zammit Munro respectively acting as the other members. 

 

This Committee formally confirmed in an Internal Memorandum addressed to the 

Authority’s Chairman, its agreement to award the tender to 

Messrs “Sign It Ltd. for the total value of Lm18,200.00 inclusive of VAT and any 

other charges that may be applicable.” 

 

Following the publication of such recommendations Messrs. Zaffarese Exhibition 

Events Ltd filed an objection with the Director of Contracts on 9 March 2005. 

 

The Public Contracts Appeals Board, constituted of Mr Alfred Triganza, who 

chaired the proceedings, and Messrs. Anthony Pavia and Edwin Muscat 

(Board Members), met on the 4 April 2005 to consider this appeal. 

 

The following persons were also present during the said hearing: 

 

 Zaffarese Exhibitions & Events Ltd 

 Mr Thomas Farrugia 

 Mr Benny Zaffarese 

 

 Sing It Ltd  

 Mr Rueben Caruana  –  Managing Director 
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 Malta Tourism Authority and Evaluation Committee 

 Dr Simon Tortell LL.D  –  Legal Representative 

 Mr Jeffrey Cutajar    –  Chairman (Evaluation Committee) 

 Mr Marcel Coppini   –  Member (Evaluation Committee) 

 Mr Leonard Zammit Munro –  Member (Evaluation Committee)  

 Ms Claire Briffa   –  Secretary (Evaluation Committee) 

 

After the Chairman’s brief introduction, the appellant Company’s representative, 

Mr Benny Zaffarese, explained the motivation behind his Company’s objection.   

 

Mr Zaffarese started by stating that they submitted their objection on the basis of 

the fact that the Malta Tourism Authority (MTA) did not comply with the 

procurement procedures as outlined in Legal Notice 299/03. He said that Clause 22 

under Part III – Rules governing public contracts whose value exceeds Lm20,000 

but does not exceed the threshold stipulates, inter alia, that:  

 
“….public contracts required by a Contracting Authority listed in Schedule 2 shall 

be issued, administered and determined by the Department of Contracts, which for 

the purposes of these regulations shall act on behalf of the Contracting 

Authority….” 

 

Thus, he insisted that this tender should not have been issued and evaluated by the 

MTA’s Evaluation Committee but by the General Contracts Committee at the 

Department of Contracts.   

 

The MTA’s Legal Representative, Dr Simon Tortell, said that the point at issue 

was to determine whether the estimated contract value should be inclusive of VAT 

or not.  Thus, during this hearing it had to be established whether VAT should be 

considered as part of the contract value or not.   He claimed that in view of the fact 

that the price was estimated at Lm9, 000 (excluding VAT) for each Exhibition over 

a period of two years, the tender price did not exceed Lm20,000.  He argued that 

MTA did not consider VAT as part of the contract value because MTA was 

exempt without credit and did not receive VAT refunds.  Furthermore VAT was 

not an expense for the contractor because it was recoverable.  

 

Mr Jeffrey Cutajar said that the Committee agreed to award the tender to Sign It 

Ltd for the total value of Lm18,200 inclusive of VAT and any other charges that 

might be applicable.   

 

Furthermore, MTA’s representatives proceeded by pointing out that in the Public 

Procurement Guidebook issued by the Management Efficiency Unit it was 

specified that ‘Calculations for the estimated contract value should always be net 

of value added tax (VAT)’  

 

Dr Tortell contended that even the VAT legislation excluded VAT from the value 

of supply and service.  He said that the  Seventh Schedule [Article 18] Taxable 
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Value of the Value Added Tax Act specified that ‘Except as otherwise provided in 

the other provisions of this Schedule, the taxable value of a supply shall be the 

total value of the consideration paid or payable to the supplier by the purchaser, 

the customer or any other person for the supply, including any subsidy directly 

linked to the provisions of that supply, but excluding the value added tax 

chargeable under this Act on that supply.’ He also argued that once in the tender it 

was specified that ‘the tenderer’s price must not exceed Lm9,000 (excluding VAT)

for each fair’,  it was this amount that should determine whether the value was in 

excess of Lm20,000 or not. 
 

At this stage Dr Tortell pointed out that Messrs Zaffarese Exhibition Events Ltd 

had submitted two offers one of which was over Lm20,000 and the other was 

under.  Thus, the argument mentioned by Mr Zaffarese that they were at a 

disadvantage because MTA’s tender exceeded Lm20,000, was not correct. 
 

During the proceedings, when MTA’s representative’s attention was drawn to the 

fact that the Guidebook presented was in draft form, Dr Tortell declared that it was 

the last version available and that it was the same copy given to participants  

during formal training sessions delivered to various Governmental and similar 

entities as the MTA,  by Management Efficiency Unit (MEU) officials. The 

Authority’s legal representative was, however, not in a position to specify whether 

there existed a final version or not.  
 

Mr Zaffarese claimed that when he sought advice from the Department of 

Contracts, the Director of Procurement had informed him that all departmental 

tenders’ value was always inclusive of VAT.  Thus, he requested the Appeals 

Board to summon the Department of Contracts’ representative as a witness.   
 

At this stage, the Board decided to call to the witness stand Mr Edwin Zarb, 

Director General Contracts, who, when cross-examined, stated that it had always 

been the praxis, even under the previous regulations, namely, the Public Service 

Procurement Regulation 1996, that the estimated value of tenders issued for 

procurements, including direct orders and Departmental tenders (both under 

Lm20,000), was inclusive of VAT.  However, he said that the new Public 

Contracts Regulations 2003 contained thresholds applicable for EU contracts, the 

estimated value of which was exclusive of VAT.  He said that, in accordance with 

EU directives, it was mandatory to publish such tenders in the Official Journal of 

the European Union and with the estimated value net of VAT. 
 

When he was referred to the Guidebook mentioned earlier, Mr Zarb said that both 

the Guidebook and Training programme were commissioned and organised by the 

Department of Contracts and that the relative quotation was applicable to the EU 

thresholds included in Schedule 9 of the Public Contracts Regulations, 2003. 

 

In reply to Dr Tortell’s remarks regarding the fact that according to VAT 

legislation, the value of a supply and service was exclusive of VAT, Mr Zarb 
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stated that when VAT was introduced they had referred the matter to officials from 

the Ministry of Finance.  The latter had replied that the value of departmental 

tenders and direct orders under Lm20,000 should be inclusive of VAT.  

Furthermore, Mr Zarb pointed out that it was his responsibility to abide by the 

Procurement Regulations and not by the VAT legislation. 

 

However, Dr Tortell intervened, insisting that, in accordance with the nature of 

VAT legislation itself, VAT was not to be considered as part of the value of supply 

or service because it was recoverable by the participants.  He contended that, 

irrespective of who issued the original directives, the praxis was evidently 

mistaken. 

 

Ms Claire Briffa, at the time Senior Executive at the MTA’s CEO’s Office, 

testified that before the issue of this particular tender, she had attended a training 

programme organised by the Contracts Department.  She said that Italian experts in 

the field delivered the lectures to many participants representing various aspects of 

direct and indirect elements of the public service.  Ms Briffa also claimed that 

during these sessions, participants were told that all tenders, including direct order 

and departmental tenders, were to be issued exclusive of VAT. 

 

Mr Rueben Caruana, Managing Director, Sign It Ltd, testified that when he 

received a copy of Mr Zaffarese’s objection, he could not understand the purpose 

of the objection because in the tender it was specifically stated that the value of the 

tender was Lm9,000 (exclusive of VAT).   According to Mr Caruana, it seems that 

the MTA did not want to exceed the Lm20,000 budget. He claimed that this 

objection was not only prejudicing Malta’s participation in this fair but also 

adversely affecting the companies involved.    

 

He alleged that Mr Zaffarese had told him in confidence that he was objecting 

because he wanted to give the MTA a hard time.  In actual fact, he waited till the 

very last day to file the objection.  Mr Caruana contended that he was preoccupied 

because his company, being the recommended tenderer, had the responsibility to 

deliver.  Mr Caruana said that in view of the fact that the fair was going to be held 

between the 19 and 21 April 2005, it was imperative that a decision be taken 

immediately, because he still needed to send the Stand to Germany.  The Chairman 

PCAB intervened and drew the witness’ attention to the fact that the scope of this 

hearing was to ensure that the proper procedures were followed and, albeit fully 

cognisant of the urgency of this case, it had to be acknowledged that this Board 

needed to take its time to evaluate all issues raised and duly form its opinion in 

regard.  

 

Mr Zaffarese said that Mr Caruana failed to mention that he himself had told him 

in the presence of Mr Thomas Farrugia that he was being treated unfairly.  He 

clarified that such statement was made in the sense that he was not going to accede 

to such injustices. 
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When cross-examined by Dr Tortell, Mr Jeffrey Cutajar, Chairman, Evaluation 

Committee, made reference to a detailed letter dated 14 February 2005, in which 

he had explained to him the reasons as to why the tender submitted by Messrs 

Zaffarese Exhibition Events Ltd was not recommended for acceptance.  He said 

that the award of this tender was based on the most economically advantageous 

tender in terms of the selection criteria established in section 4.1 of the tender 

document.  Each criterion was given a weight as detailed in the Evaluation Matrix 

enclosed in Appendix 1 of the tender document. The tenderer with the highest 

points in this matrix was consequently awarded the contract. 
 

According to the MTA’s representative, the most important criteria was the 

‘understanding of the project’ for which Messrs Zaffarese Exhibitions & Events 

Ltd submitted two options.  However, both of them were not in line with the 

required standard. As regards ‘creativity’, the colours used were not in line with 

MTA’s corporate image.  As far as the price was concerned, for Option 1 the 

Company managed to obtain full marks (20%) while for Option 2 it managed to 

secure 15% and both options were within the Authority’s budget.  Other criteria 

included ‘Technical specifications’, ‘MTA’s corporate image’ and ‘Supplier’s 

credentials’. 
 

He contended that it was clear that Mr Zaffarese’s Company never really 

understood the Authority’s requirements as regards the latter’s participation in 

overseas fairs.  Mr Cutajar also placed particular emphasis on the fact that it was 

very important for MTA to offer its client the best service and to participate with 

Stands which would reflect the image it meant to create for itself, the country and 

the particular economic sector which it represents. 

Whilst Dr Tortell stated that he had nothing further to add to what had already 

been said, Mr Zaffarese concluded by reiterating that he decided to file the 

objection because he felt that the MTA were not complying with the procurement 

regulations with the consequence that the procedure being followed was 

conceptually and legally wrong. 
 

In analysing the evidence given during the hearing, the Public Contracts Appeals 

Board placed particular emphasis on: 
 

the fact that the MTA had acted in good faith and in line with contents of 

the Public Procurement Guidebook (MFEA/004/003); 

 

the fact that the praxis followed by the Contracts Department were at odds 

with the methodology advised by the Italian experts during the training 

programme organised by the same Contracts Department; 

 

the reference made to ‘thresholds’ on page 14 of the same Public 

Procurement Guidebook may have, contrary to what was stated during the 
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hearing, given rise to a misrepresentation of the true meaning and spirit of 

the term. 

 

The Board also considered Dr. Tortell’s plea that the concept of value as laid down 

in the VAT legislation must also be applicable to the value referred to in the Public 

Procurement Legislation.  The Board was not convinced that Dr. Tortell’s 

interpretation was correct and decided not to accept this plea. 

 

Following a thorough consideration of all the points mentioned above, the Public 

Contracts Appeals Board feels that the Malta Tourism Authority had not acted 

incorrectly in this case and therefore decided in its favour. 

 

Whilst rejecting the appeal lodged by Messrs Zaffarese Exhibition Events Ltd, this 

Board feels that the objection made was not of a frivolous nature and as a 

consequence decided that the appellant should be reimbursed the amount paid in 

lodging the claim. 

 

The evidence given during the hearing clearly reveals that the notions of the 

estimated value for all contracts falling under the threshold as understood by the 

Department of Contracts and as explained by the Italian Experts are not congruent.  

This Board, therefore recommends that this matter should be examined by the 

Department and the correct procedure, as needs to be adopted within the new 

reality of Malta’s E.U. membership, should be circularized to all relevant bodies to 

ensure that this problem will not recur. 

 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

E. Muscat 
Member 

 

 

13 April 2005
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PUBLIC CONTRACTS APPEALS BOARD 

 

 

Case No. 30 

 

Re: CT 2278/2003, Advert No. CT 214/2003, GPS68.335.T03BM 

Supply of Immunoassay kits with equipment on loan 

 

This call for tenders, published in the Government Gazette on the 18.07.2003 was 

issued by the Contracts Department following a formal request received on 

15.05.2003 by the latter from the Government Pharmaceutical Services (GPS). 

 

The global estimated value of the contract in question covering a period of three 

years was Lm 550,676. 

 

The closing date for this call for offers was 23.09.2003. 

 

The Government Pharmaceutical Services appointed an Adjudication Board 

consisting of  

 

a. Ms M Dowling (Chairperson) 

b. Ms A Sciortino (Member) 

c. Dr G Buhagiar (Member) 

d. Mr C Buttigieg (Member) 

e. Prof A Cilia Vincenti (Member) 

 

to analyse a total of five offers submitted by tenderers. 

 

Following the recommendation by the Adjudication Board on 17.01.2005 to the 

Contracts Committee for the tender to be awarded to Messrs Technoline Limited, 

Messrs V.J. Salomone Marketing Ltd filed a Notice of Objection on 07.02.2005 

against the said award. 

 

The Public Contracts Appeals Board (PCAB) composed of Mr. Alfred Triganza 

(Chairman), Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as 

members, convened a public hearing on 30.03.2005 to discuss this objection. 

 

Present for the hearings were: 

 

 V.J. Salomone Marketing Ltd 

 Mr Victor Galea Salomone – Executive Director 

 Dr Roderick Zammit Pace – Legal Adviser 

 Dr Francis Galea Salomone 
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 Technoline Ltd 

 Mr Simon Cusens – Managing Director  

 Dr Nicolai Vella Falzon – Legal Adviser 

 

 Government Pharmaceutical Services 

 Ms Anna Debattista (Director GPS) 

 Ms Valerie Schembri 

 

 Adjudication Board 

 Ms Miriam Dowling - Chairperson 

 Ms Carmen Buttigieg 

 Dr Gerald Buhagiar 

 Ms Annalise Sciortino  

 

Dr Roderick Zammit Pace, the appellant’s legal representative, commenced his 

intervention by stating that his client’s objection was based on issues relating to 

price as well as the manner in which Technoline Limited’s offer was submitted. 

 

He claimed that the offer submitted by Technoline Ltd did not ensure the best 

value for money at the lowest possible cost.  Dr Zammit Pace said that the offer 

submitted by V J Salomone Marketing Ltd, which included a data management 

system supplied by OMNILAB Srl., amounted to US$710,513, whilst that 

submitted by Technoline Ltd amounted to US$803,474.19, which was the amount 

published in the Department of Contracts’ notice dated 

2 February 2005.  The appellant’s representative tabled a copy of this document 

during the hearing. Dr Zammit Pace contended that, when compared like with like, 

the offer submitted by V J Salomone Marketing Ltd was lower than that submitted 

by Technoline Ltd by US$92,961.  In this respect, the offer submitted by his client 

was more economically advantageous and, by far, more cost effective to Malta’s 

central Government. 

 

Dr Zammit Pace said that Condition 3 of the tender’s “Specifications and 

Conditions” stipulated that each “tenderer shall quote separate unit prices as 

stipulated on the schedule attached”. He said that V J Salomone Marketing Ltd 

conformed to this requisite as they quoted separate unit prices exclusive of VAT, 

customs duty and levy.  On the other hand Technoline Ltd. quoted a total cost for 

the various units, which was inclusive of VAT, customs duty and levy. 

 

Furthermore Condition No 1 specified that, “The quantity indicated above is the 

actual quantity utilised over the last 12 months. It is therefore to be clearly 

understood that the quantity purchased by Government during the 36 month 

contract period may vary according to the needs of the Department depending on 

the actual consumption of the item.” 

 

The appellant’s legal representative argued that, in the prevailing circumstances, it 

was impossible for the GPS to accurately determine the Government’s cost of 
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actual quantities required and unit prices. On the other hand, the manner in which 

V J Salomone Marketing Ltd presented their offer made it easy for GPS to arrive at 

the global price. 

 

Dr Zammit Pace continued by stating that tenderers were requested to submit unit 

prices so that GPS would be in a better position to evaluate offers at adjudication 

stage and also to ensure that, irrespective of the VAT and Customs Duty rates and 

actual consumption, GPS would still be in a position to determine the actual unit 

prices. 

 

The appellant also alleged that Technoline Ltd.’s offer was incomplete because it 

appeared that they failed to quote for the “three analysers on loan”, the Data 

Management System and relative hardware such as printers and photocopy papers as 

requested in the specifications and conditions. 

 

Mr Victor Galea Salomone, another representative of the appellant company, 

claimed that he took the initiative to compute again the value of both tenders, 

basing his calculations on the quantities indicated in Technoline Ltd.’s offer.  

According to Mr Galea Salomone, the total cost of his Company’s offer amounted 

to US$710,513 with the cost of reagents, including the 5% VAT, amounting to 

US$670,877, whilst the cost of the hardware, UPS, LIS, computers, printers and 

consumables, which bore 18% VAT,  reached US$39,636. 

 

The same representative said that the quotation submitted by his Company was on 

a ‘per test’ basis contended that it was much easier to arrive at the global figure. He 

was of the opinion that it was difficult for GPS to compare like with like because 

both tenderers in question computed their unit prices differently.  Furthermore, he 

alleged that Technoline Ltd.’s offer did not include hardware for UPSs and the 

laboratory information system (LIS).  Also, Mr Galea Salomone said that prior to 1 

May 2004, reagents had a Customs tariff of 7.6% and were not subject to VAT 

while consumables were subject to a 7.6% Customs tariff and 15% VAT.  He 

insisted that Technoline Ltd should not have included 15% VAT on reagents once 

they were not subject to VAT.  Furthermore, the appellant claimed that his 

Company wanted to ascertain that global prices were computed correctly because 

he was of the opinion that, in view of Technoline Ltd.’s submission, it was difficult 

to compute. 

 

Dr Nicolai Vella Falzon, Technoline Ltd.’s legal representative, stated that the 

amount of US$803,474, as originally quoted by his client, was calculated in a 

different scenario. He said that when this call for offers was published, the rate of 

VAT and Customs Duty were 15% and 8.1% respectively and that they applied 

such rates on all items quoted in their tender.  He claimed that the actual price of 

their tender, based on today’s VAT and Customs Duty rates, amounted to 

US$678,000.  This was arrived at after deducting the 15% VAT and 8.1% Duty 
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and adding the present rate of 5% VAT.  Thus their tender was cheaper than the 

price of US$710,513 quoted by V J Salomone Marketing Ltd. 

 

Technoline Ltd.’s legal representative said that in view of the fact that V J 

Salomone Marketing Ltd had submitted separate prices for hardware they did not 

comply with the schedule.  He said that Technoline Ltd.’s offer followed exactly 

the schedule as specified in condition 3 as tenderers were requested to submit 
“separate unit prices as stipulated on the schedule attached for the 1

st
, 2

nd
, and 3

rd

year respectively”. He said that Technoline Ltd also abided by the instructions 

indicated on the schedule wherein tenderers were asked to quote for“Unit Price 

delivered to stores/site inclusive of VAT, Customs Duty and levy if any.” 
Furthermore, according to Clause 10 of the tender document “All accessories and 

consumables required for the operation and maintenance of the analysers during 

the contract period must be included with the quote for the kits.”  He said that 

Technoline Ltd. had absorbed the cost of hardware with unit prices and therefore it 

was easier for GPS to arrive at the global amount.  Nevertheless, there was no need 

to know the price per unit because their global price was cheaper. 

 

Finally he declared that, contrary to what was stated by the appellant’s 

representatives, their offer included the three fully automated immunoassay 

analysers on loan, hardware and photocopy paper and also a ‘Data Management 

System’.  

 

During her testimony, Ms Anna Debattista, Director GPS, explained that actual 

prices were not changed at the adjudication stage. She declared that the 

recommended price was different from the original offer due to the fact that the 

VAT and Customs Duty rates applicable at the closing date of tender (year 2003) 

had since been changed. Furthermore, she confirmed that the 

price included in Technoline Ltd’s last recommendation amounted to 

US$ 673,396.46 and not US$803,474.19 as published by the Contracts Department 

in their public notice dated 2 February 2005. 

 

Apart from the fact that the GPS had a Schedule Price Section to check relative tender 

prices, Ms Debattista also declared that all offers were compared on a level playing 

field basis.  Furthermore, prices of each tender were worked out on the estimated 

annual consumption and that prices are always determined on the scenario prevailing 

at a particular moment in time.  The witness also claimed that in view of the fact that 

this tender was based on the three- package system, GPS officials evaluated the 

specifications before proceeding with the opening of the price envelope.  In the 

evaluation exercise, they compared the global offers and the global prices and 

recommended the cheapest acceptable offer that was according to specifications. 
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Ms Debattista said that if the letter of acceptance would eventually be issued, the 

value thereof would reflect the prices as computed by the Scheduling Section, 

amounting to a total cost of US$673,396.46. 

 

During her evidence and cross-examination, Ms Valerie Schembri (Scheduling 

Section GPS), testified that her Unit carried out workings on a pro-rata basis 

according to estimated consumption because suppliers quoted for various 

quantities. They applied the rates of exchange as quoted by the financial authorities 

on 31 August 2004, including 5% VAT. 

 

With regard to Technoline Ltd.’s offer she said that the price of 

US$673,396.46 was arrived at after reducing the Customs duty from 8.1% to 0% 

and VAT from 15% to 5%.  As regards V J Salomone Marketing Ltd’s offer, she 

said that they added 5% VAT because their offer was exclusive of VAT.   Their 

offer, which consisted of two options, amounted to US$689,241 (Option 1) and 

US$721,442 (Option 2) respectively. 

 

Mr Anthony Borg, from the Department of Contracts, testified that the amount 

included in the Department’s notification dated 2 February 2005, represented 

Technoline Ltd.’s original offer of US$803,474.19.  He said that the Contracts 

Department quoted this amount to be consistent with the amount already included 

and published in the schedule of tenders. Mr Borg confirmed that the 

recommended price amounted to US$673,396.46 according to the Health 

Department’s computations with amendments to VAT, Customs duty and 

quantities (according to bills of quantity).  

 

However, Mr Borg confirmed that the actual published price remained 

US$803,474.19 in spite of the fact that the Department of Contracts was aware of 

the price ultimately recommended for acceptance, namely US$673,396.46. 

 

At this stage, this Board intervened and queried the anomalous scenario created by 

the fact that the Department of Contracts was not proactive enough to update a 

public notification even though it was aware that the information originally 

provided was not definite at the time and presently deemed to be no longer correct. 

 

In his concluding statement, Dr Zammit Pace said that his client decided to file the 

objection on the grounds that the price factor being appealed against was the one 

originally publicly notified by the Department of Contracts.  However, the 

appellant’s legal representative, proceeded by contending that it is awkward for his 

client to come across a different scenario with regard to the price the tender was 

actually awarded for, ironically, during the public hearing session convened to 

discuss an objection based on the consideration of different parameters. 

 

Having considered the above, this Board took particular note of the fact that the 

correct, and lower, prices for each of the three years of the tender time frame as 
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recommended by the Adjudication Board in their document dated 17.01.2005 and 

the price of the awarded tender as publicly notified by the Department of Contracts 

on 02.02.2005 were different. 

 

This Board examined the reasons brought forward by the representative of the 

Contracts Department as to why only the original price as quoted by the tenderer 

was quoted, i.e. to ensure that no member of the public would be led to think that 

there had been any meddling with the prices.  The Board may agree that this could 

be a good reason for the procedure as adopted by the Department of Contract.  

However this procedure has proven to produce unwanted results as witnessed by 

the present appeal.  The Board feels that this could have been avoided easily if 

only a footnote had been included in the public notice that the quoted prices of all 

tenders had been adjusted to reflect the new taxation domain and strongly suggests 

that the Department would act accordingly if similar cases should arise in future. 

 

Following a thorough consideration of all the points mentioned above, the Public 

Contracts Appeals Board feels that the Government Pharmaceutical Services had 

acted correctly in this case and therefore decided to reconfirm the recommendation 

made by the Adjudication Board, namely for the tender to be awarded to 

Technoline Ltd. 

 

While rejecting the appeal lodged by V J Salomone Marketing Ltd, this Board 

feels that the objection made was not of a frivolous nature and as a consequence 

decided that the appellant should be reimbursed the full amount paid in lodging the 

claim. 

 

Furthermore, this Board makes it amply clear that it is considered not informative 

enough for recommended prices to be publicly notified solely in a foreign 

currency.  This Board thus recommends that prices should also be translated into 

local currency denomination in order to ensure absolute transparency and avoid 

possible different interpretations in currency translation exercises. 

 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

E. Muscat 
Member 

 

 

18 April 2005 

104 



 

PUBLIC CONTRACTS APPEALS BOARD 

 

Case No. 31 

 

Re: CT 2622/2004, Advert No. CT 367/2004, GPS07.024.T04MC 

Beta Interferon 1A Injections 

 

The call for offers covering a three year-period was published in the Government 

Gazette (closing date 22.02.2005) following a request received by the Contracts 

Department from the Government Pharmaceutical Services (GPS) on 28.08.2004. 

 

Following analysis of two (2) offers received, the Contracts Committee decided to 

reject the offer submitted by Messrs Interpharma Co. Ltd. because a sample of the 

product being considered was not submitted before the closing date and time.   

 

The Public Contracts Appeals Board constituted of Mr Alfred Triganza (Chairman), 

Mr Anthony Pavia (Member) and Mr Edwin Muscat (Member), held a public 

hearing on 11 May 2005 at the Department of Contracts, Floriana, to discuss the 

objection filed on 25 February 2005 by Interpharma Co. Ltd against the decision by 

the Contracts Committee. 

 

During the public hearing, the following entities were represented as follows: 

 

Interpharma Co. Ltd. 

Mr Tony Nicholl – Managing Director 

Mr Anthony Muscat (Pharmacist) – Managing Director 

 

Government Pharmaceutical Services (GPS) 

Ms Anna Debattista (Director GPS) 

Ms Miriam Dowling 

 

Witness 

Mr Mario Borg (Contracts Department) 

 

The Chairman commenced proceedings by inviting representatives of Interpharma 

Co. Ltd to explain the motivation behind their objection. 

 

Mr Tony Nicholl stated that Interpharma Co. Ltd had been supplying the Health 

Department with Beta Interferon 1A injections since 1998.  He also claimed that 

Interpharma Co Ltd was awarded the last tender for the supply of this product as 

per letter of acceptance issued in 2001.  Mr Nicholl claimed that in previous 

tenders, despite the fact that they did not submit a sample, their offers had always 

been successfully accepted. 
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Interpharma Co. Ltd’s representative said that they did not submit a sample for this 

particular tender because it was a stock item.  He declared that on the 

16 February 2005, that is 3 days before the closing date of this tender they had 

supplied the Health Department with 844 injections of their product as per invoice 

number 160205.  He claimed that this specific blood sample was particularly 

sensitive.  As a matter of fact, due to very stringent storage conditions, which had to 

be adhered to, the Company would have had to incur 850 Euros just to airfreight it. 

 

Mr Nicholl referred to the fact that the specifications stipulated that the injections 

were for intramuscular use.  Their product could be given to patients and applied 

by themselves at home once a week.  In so far as other products are concerned, 

patients are required to go to hospital every two days and to be attended to by the 

use of a drip. 

 

The appellant’s representative contended that there was no substitute for their 

product and authorities know this quite well and as a matter of fact the pertinent 

authorities had just confirmed fresh supplies via a direct order. 

 

During his intervention, Mr Anthony Muscat, another representative of 

Interpharma Co. Ltd insisted that they did not submit a sample because it was a 

stock item.  He said that in the tender specifications it was indicated that the 

injections had to be Beta Interferon 1A (Avonex ®) which was the patent name of 

their product.   The appellant also declared that the specifications were based on 

their product.  

 

Mr Muscat said that his Company did not differentiate between Departmental and 

Contracts Department Tenders.  As a consequence, they thought that, being the 

‘present suppliers’, and the fact that in the past their offers had always been 

accepted, they did not need to submit a fresh sample. He declared that in their 

second envelope they had specifically indicated that the sample was not being 

submitted because the Government Pharmaceutical Services (GPS) had, 

previously, already purchased the same product. 

 

Ms. Anna Debattista, representing the GPS, declared that the decision to disqualify 

the tender was taken by the Contracts Department and that the tenders had not yet 

been adjudicated.  She claimed that the condition to submit a sample with each 

offer was standard for all tenders. 

 

Ms. Debattista said that the only instance where the Health Division was involved 

in this case after the issue of the tender was when they received a letter, dated 

22 February 2005, sent by Mr. Mario Borg (Department of Contracts) wherein the 

GPS were requested to confirm or otherwise the contents of Interpharma Co. Ltd. 

dated the same day.  In this letter Mr. Nicholl gave the reasons as to why they did 

not submit a sample. 
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In her e-mail dated 23 February 2005 and sent to the Department of Contracts, 

Ms. Miriam Dowling (Health Division) replied that the current supplier was 

Interpharma Co. Ltd.  Also, she confirmed that the delivery of injections had been 

affected as stated in Interpharma Co Ltd’s letter and declared that the brand name 

of product was AVONEX.  She concluded by stating that a sample was not 

submitted with the previous offer via tender GPS07.005.T01MC. However, it was 

remarked that this tender was not a three-package system.  Ms. Debattista claimed 

that following this exchange of correspondence, nothing further happened until 

they were formally made aware of this objection. 

 

The GPS’s representative stated that in the GPS’s Departmental Tenders it was 

indicated that ‘present suppliers’ at the time of offer did not need to submit a 

representative sample. In such cases tenderers were required to inform them 

accordingly and to indicate relative references. 

 

With regard to Mr Nicholl’s statement that they were given a Direct Order, she 

clarified that it was a six-month extension of previous contract and not a Direct 

Order. 

 

Ms Debattista concluded by emphasising that GPS had not yet evaluated the offers 

of this tender and that, since the issue of this tender, their only involvement in this 

case was their reply to the Contracts Department’s letter.   

 

Mr Mario Borg, representing the Department of Contracts, gave his testimony under 

oath.  He said that this tender was a three-package system and that it was 

accompanied by the mandatory Bid Bond (Package One).  Mr Borg said that 

Interpharma Co Ltd’s tender was disqualified because they failed to submit the 

sample as specified in the tender document.  However, he pointed out that the 

Contacts Committee was not aware that the ‘present suppliers’ were Interpharma Co 

Ltd and that GPS were in possession of a sample of this same type of product.  He 

affirmed that the Second Package had not yet been opened and therefore they were 

not aware of Interpharma’s statement regarding the sample. 

 

In reply to a specific question by the PCAB, Mr. Borg stated that, in the prevailing 

circumstances, he would have accepted Interpharma Co Ltd’s offer. 

 

The Public Contracts Appeals Board, 

 

a. having taken cognisance of the fact that during the hearing there was 

clear indication that both the Adjudication Board and the Contracts 

Committee would find no objection to reinstate the appellant in the 

running once the procedure followed in (a) above gives rise to the 

conclusions referred to in the same point raised; 
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b. being full aware of the monopoly enjoyed to date by appellant in so far 

as the supply of this particular product to the client in question, namely 

the Government Pharmaceutical Services (GPS).  As a matter of fact it 

transpired that Messrs. Interpharma Co. Ltd. have been supplying Beta 

Interferon 1 A Injection since 1998 with the last consignment delivered 

to GPS as confirmed by the latter during the hearing on 16 February 

2005; 

 

c. having taken into consideration the fact that (as stated by GPS officials 

during the hearing) so far as Departmental tenders are concerned, it has 

been GPS’s praxis to allow for the promotion of ‘stock items’ (such as 

Beta Interferon 1 A Injection, on a regular basis; 

 

decided to uphold Interpharma Co. Ltd’ s objection and allow for the tendering 

procedure to continue with the opening of the 2nd envelope. 

 

Irrespective of the outcome of the opening of Envelope No.2, this Board decided 

that appellant should be reimbursed the amount of deposit paid in filing this 

objection. 

 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

E. Muscat 
Member 

 

 

6 June 2005 
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PUBLIC CONTRACTS APPEALS BOARD 

 

Case No. 32 

 

Re: CT 2421/2004, Advert No. CT/WSC/T/70/2004, WSC D918/2003 

Tender for the Supply of Submersible Pumps Fittings and Ancillary 

Equipment 

 

This call for tenders, published in the Government Gazette on the 16 July 2004, 

was issued by the Contracts Department following a formal request received by the 

latter from the Water Services Corporation on 28 June 2004. 

 

The closing date for this call for offers was 29 July 2004. 

 

The Water Services Corporation appointed an Adjudication Board consisting of  

 

Ing. Paul Gatt – Chairman 

Ing. Mark Mangion - Member (Witness)

Mr Anton Camilleri – CPO - Member 

 

to anlayse the six offers received (including four options received from the same 

tenderer). 

 

Following the adjudication by the Adjudication Board of the contract, Messrs 

Attard Farm Supplies Ltd (AFS Ltd) filed an objection against the decision of the 

General Contracts Committee to award tender to Messrs Engineering and 

Technology Ltd for the price of Lm23,696 (including VAT), an offer which was 

the second cheapest but which was considered the only one which satisfied the 

tender conditions. 

 

The Public Contracts Appeals Board made up of Mr Alfred Triganza (Chairman), 

Mr Anthony Pavia and Mr. Edwin Muscat respectively, acting as the other 

members, convened a public hearing on 11 May 2005. 

 

Present for the hearing were: 

 

Attard Farm Supplies Ltd 

Mr Joseph P Attard (Managing Director) 

 

Messrs Engineering and Technology 

Mr Paul Farrugia (Witness) 
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Water Services Corporation 

Ing. Anthony Rizzo – Chief Executive 

 

Adjudication Board 

Ing. Paul Gatt – Chairman 

Ing. Mark Mangion - Member (Witness)

Mr Anton Camilleri – CPO - Member 

 

Following the Chairman’s brief introduction AFS Ltd’ s representative, Mr 

Joseph P Attard, the Company’s Managing Director commenced his 

intervention by stating that as already indicated in their motivated letter of 

objection dated 15 March 2005 they based their appeal on three points.   

 

He said that the recommended tenderer, namely Messrs. Engineering and 

Technology failed to adhere to the following tender conditions, viz: 

 

1.10 - ‘Tenderers are being warned to submit all their offers in the 

appropriately provided schedule of quantities.  Tenderers who disregard this 

schedule and formulate their own shall have their offer disqualified 

immediately.’ and 

1.11.3 – ‘Each Item shall be adjudicated on its own merits.  Therefore tenderers 

are to quote the ‘Delivered to Stores Price’ for each item and also accept 

partial orders of any one item in the attached Schedule of Prices.’ 
 

Mr Attard said that these tender conditions were overlooked at the adjudication 

stage. 

 

With regard to the third point, Mr Attard alleged that the Water Services 

Corporation (WSC) failed to adhere to the Public Contracts Appeals Board’s 

recommendations made in its decision dated 21 June 2004 in respect of 

Case No. 17, namely that, in future, tender specifications should be revised and 

improved upon in such a way to ensure that they were more generic and not so 

restrictive. 

 

At this stage, this Board intervened to clarify that each case had to be 

considered on its own merits and that any references to any other case had to be 

relevant to this particular objection.   Also, Mr Attard was not allowed to raise 

other issues which were not mentioned in the motivated letter of objection.  The 

PCAB explained that such line of action was being taken because it feels that: 
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(i) it was unfair on the other parties for the latter not to be given the opportunity 

to prepare themselves to rebut anything and (ii) it should not allow so-called 

‘fishing expeditions’. 

 

In his intervention, Ing. Anthony Rizzo, Chief Executive WSC, contended that 

notwithstanding the fact that Case No. 17 (referred to earlier by AFS Ltd’s 

representative) dealt with similar items (submersible pumps), this in no way 

implied that the same decision would be applicable in this case.  Yet, he 

emphasised that this tender was issued before the PCAB’s decision. 

 

According to the WSC’s CEO, Messrs Engineering and Technology Ltd 

(E & T Ltd) had submitted the Schedule of Quantities as requested in the tender 

documents as it contained all items with a global amount.  He tabled a copy of 

the document supplied by E & T Ltd with their offer.  He said that the global 

price was sufficient for this particular tender.   

 

However, when this Board referred him to Clause No. 1.11.3, Mr Rizzo 

acknowledged that, the fact that a global amount was submitted it was not 

possible to accept partial orders. 

 

At this stage Ing. Mark Mangion, a member of the Adjudication Board, took the 

witness stand. 

 

In his testimony, Ing. Mangion stated that he was the official who drew the 

specifications. He stated that this tender was issued for the upgrading of a 

pumping station, Ing. Mangion explained that tenderers were requested to 

submit offers in the appropriately provided schedule of quantities because, in 

the past, Bill of Quantities were submitted in such a way that they found it 

difficult to draw up the price comparative statement.  He claimed that, in his 

opinion, the thing which mattered most was the fact that the schedule had a 

price of all items to be delivered to stores. In fact the wording of the tender was 

oriented towards this objective.  Also he emphasised that, as all equipment had 

to be imported, it was imperative that foreign companies were formally 

represented in Malta by local entities. 

 

When he was referred to tender condition 1.11.3, Mr Mangion replied that in 

this particular case it was difficult to accept partial orders.  The PCAB drew Ing. 

Mangion’s attention to the fact that the WSC could not deviate from tender 

conditions and specifications once tenderers were specifically requested “to

quote the ‘Delivered to Store Price’ for each item and also accept partial orders 

of any one item in the attached Schedule of Prices.” 
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Mr Paul Farrugia, representing Messrs Engineering and Technology Ltd, 

testified that his Company had submitted the Schedule of Quantities in 

accordance with clause 1.10 of the tender conditions.  He said that, usually, they 

provided detailed designs with each tender.  At this stage, he tabled a copy 

thereof in respect of this tender.  The Chairman PCAB, intervened to explain 

that the function of the Board was not to analyse the technical specifications of 

the items offered but to ensure that the procedures followed at the adjudication 

stage were (a) in accordance with the Public Contracts Regulations, 2003 and 

(b) transparent. 

 

In reply to a specific question by the PCAB regarding 1.11.3, Mr Farrugia said 

that technically it was possible but difficult to accept partial orders.  As far as he 

was aware tenders issued for drainage pumps had never been accepted partially.  

In his opinion this clause was a bit generic.  

 

The PCAB 

 

a. having considered the written and verbal arguments brought to its 

attention by the appellant before and during the public hearing; 

 

b. having considered the fact that the WSC’ s representatives failed to 

convince its members about the validity behind their own deviation 

from the same  tender conditions and specifications they had 

drawn, namely tender condition 1.11.3, in which tenderers are 

requested to quote the ‘Delivered to Store Price’ for each item and 

also accept partial orders of any one item in the attached Schedule 

of Prices’; 

 

c. having noted that whilst tender condition 1.10 “warned” stated that 

 

“Tenderers who disregard this schedule and formulate their own shall 

have their offer disqualified immediately”, yet it was the same 

Corporation which ended up not abiding by the same conditions it 

drew up”; 

 

d. having taken note that Mr Paul Farrugia, representing Messrs 

Engineering and Technology Ltd, the awarded party, himself testified 

that technically it was possible but difficult for his Company to accept 

partial orders (as stipulated in condition 1.11.3)  
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realises that the procedure followed by the Water Services Corporation in 

adjudicating this tender was flawed and as a consequence decides to annul this 

tender. 

 

This Board also resolves that the appellant should be reimbursed the amount 

deposited in lodging the claim. 

 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

E. Muscat 
Member 

 

 

6 June 2005 
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PUBLIC CONTRACTS APPEALS BOARD 

 

Case No. 33 

 

Re: CT 2202/2005, MMA C/15/96 

Internal Finishing Works of Office Areas at the Maritime Trade Centre, 

Marina Pinto, Floriana 

 

This call for tenders, published in the Government Gazette on the 1 April 2005 was 

issued by the Contracts Department following a formal request received on 28 

March 2005 by the latter from the Malta Maritime Authority (MMA). 

 

In total, six (6) offers were submitted by tenderers on closing date for submission 

of offers which was 19 April 2005. 

 

Following notification by the Contracts Committee to  

Messrs A.X. Construction Ltd that their offer had been disqualified (because they 

had failed to comply with the terms of Part XII of Legal Notice No 299 of the 

Public Contracts Regulations 2003 by disclosing the rates under Form A9 in 

envelope No. 2.) and not allowed to be regarded further in the opening of Package 

3, the latter filed a Notice of Objection on 26 April 2005 against the said award. 

 

The Public Contracts Appeals Board (PCAB) made up of Mr. Alfred Triganza 

(Chairman) and Messrs Anthony Pavia and Maurice Caruana (Board Members), 

respectively, acting as members, convened a public hearing on 

27 May 2005 to discuss this objection. 

 

Present for the hearings were: 

 

 A.X. Construction Ltd 

 Mr Angelo Xuereb 

 Mr George Xuereb 

  

 Malta Maritime Authority 

Mr Alfred Xuereb 

Mr Domenic Vella 

 

 Witness 

 Mr Mario Borg (Contracts Department) 

 

After the Chairman’s brief introduction the representatives of 

A.X. Construction Ltd were invited to explain the motivation of their objection. 
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Mr George Xuereb, a consultant, representing A.X. Construction Ltd, stated that 

his clients were informed that they had been disqualified because they failed to 

comply with the terms of Part XII ‘Separate packages in tender offer of Legal 

Notice 299 of the Public Contracts Regulation 2003’ by disclosing the rates under 

Form A9 in envelope No 2.  He insisted that it was very abnormal that in any 

tender, whether being a normal call or a three package system, the client requested 

the ‘Day work Rates’ on two separate documents, namely Form A9 – Schedule of 

Rates (Volume 2 – Forms) and Section F, ‘Day works’, pages F/1 and F/2 (Volume 

6 – Bills of Quantities) respectively.  He argued that this proved to be very 

confusing and notwithstanding the fact that instructions to include the said 

schedule (Form A9) in envelop “three” (3) were indicated, they committed a 

genuine error by inserting this form in the wrong package, that is, Envelope 2.  He 

said that in Tendering Procedures, it was considered unacceptable and irregular for 

any bidder to alter in any way, by removing one particular page and included same 

under a different section, especially so when all pages are numbered.  This was the 

case with Form A9 ‘Schedule of Rates, on pages 13 and 14.  Mr Xuereb 

maintained that it had to be taken into consideration that this Form, which did not 

form part of the Bills of Quantities (BOQ), did not disclose the Final Tender value 

in any way as only rates were requested.  

 

A.X. Construction Ltd’ s consultant said that Section F ‘Day works’, pages F/1 and 

F/2, which was an integral part of the BOQ, was more comprehensive as allowance 

was made for the rates to be multiplied by the hours and the total of this section 

was then to be added to the ‘Summary of the Tender’.  As a consequence, only the 

figures on this form would affect the final financial figure that will be ultimately 

used for adjudication purposes. 

 

He argued that in the event that at the opening of Package 3 (‘Prices’) their offer 

will end up being the cheapest, the client, the Malta Maritime Authority, would be 

constrained to spend more money unnecessarily for no valid and serious reason.  

He also pointed out that none of the other bidders did register an interest in the 

proceedings in terms of regulation 103 (2) (iii). 

 

Mr Xuereb concluded by requesting the PCAB to reverse the decision of the 

Contracts Committee to disqualify their offer because the penalty applied for such 

a trivial error was too ‘harsh and severe’ when taking into account that (a) in no 

way was the Tender Value disclosed and (b) ‘Day Work’ rates were always 

provisional and were not necessarily used during the process of the works. 

 

Mr Angelo Xuereb, also representing the appellant, claimed that in his vast 

experience in the construction industry as well as the tendering process,  he had 

never come across a case where the Schedule of Rates was included in different 

documents. It was very rare for a client to apply ‘day works’ rates.  He was of the 

opinion that this schedule should have never formed part of Volume 2.  This 
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should have been inserted in Volume 6 – Bills of Quantities, as in the case of Bill F 

‘Day works’, Page F/1 and F/2.     

 

Mr Xuereb said that Form A9 was not going to make any difference in the 

financial package of the offer and in the evaluation of tender, his Company should 

be allowed to proceed in the tendering process. 

 

Malta Maritime Authority’ s (MMA) representative, Mr Alfred Xuereb, said that 

the Authority had a set of forms which formed part of the tender document and 

these were to be inserted in different envelopes as indicated and specified on each 

form.   Apart from this, Mr Xuereb declared that in the tender document itself there 

were two checklists indicating in which envelope each form had to be submitted 

(copies of which were submitted during the hearing).   He said that bidders were 

obliged to put Form A9 ‘Schedule of Rates’ in Envelope No 3 and that the 

Contracts Committee had decided to disqualify this offer because this form was 

inserted in Envelope No 2.   

 

When asked to indicate which document would be evaluated by the adjudication 

board when considering the financial proposals submitted, the MMA’s 

representative declared that Forms F/1 and F/2, being part of the BOQ, would 

affect the final price.  He continued by saying that the purpose of the two forms 

was different (i) the BOQ was intended for contractors to keep the rates low as 

much as possible and determine standard pricing and (ii) Form A9 was only used 

just in case that during the execution of works the Authority would be needing 

additional services.  Mr Xuereb added that Form A9 was not so important for the 

evaluation of tender as it did not affect the final price. 

 

At this stage Mr Xuereb proceeded by clarifying that the tenderer was disqualified 

because according to the Terms of part XII of Legal Notice 299 of the Public 

Contracts Regulations 2003 any financial proposal had to be submitted in   

envelope 3. 

 

With regard to what was stated by Mr George Xuereb regarding the fact that it was 

abnormal to request labour day works in different sections of the tender document, 

the MMA’ s representative said that this procedure was always adopted in previous 

tenders. 

 

When the Board asked Mr Alfred Xuereb whether all other bidders had submitted 

Form A9 in the proper envelope as requested, he replied in the affirmative. 

 

Mr Mario Borg, Secretary (Contracts Committee), testified that this tender was a 

three package system and that it was accompanied by the mandatory Bid Bond 

(Package One).  He said that A.X. Construction Ltd’s tender was disqualified 

because during the opening of the second envelopes (‘Specifications’) they found 

Form A9 in this envelope.  Mr Borg declared that it was specified in bold at the 
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bottom of Form A9, namely, ‘Schedule of Rates’, that it had to be included in 

Envelope 3.  The Committee’s Secretary said that the Contracts Committee, in the 

presence of MMA’s officials (Messrs Alfred Xuereb and Domenic Vella), agreed 

to disqualify A.X. Construction Ltd’s tender.  They arrived at this decision because 

according to the Terms of Part XII of Legal Notice 299 of the Public Contracts 

Regulations 2003 any financial details had to be submitted in Package No 3. 

 

In reply to a specific question by Mr George Xuereb, Mr Borg declared that it was 

not his competence to enter into the merit of whether the figures thereon affected 

the tender’s value. 

 

After the public hearing was concluded, the Board proceeded with its deliberations 

and reached its decision, namely, 

 

The Public Contracts Appeals Board, 

 

having noted that Appellant’s tender was disqualified and also discarded for 

breaching the provisions of Part XII of  the Public Contracts Regulations, 

2003 (Legal Notice 299 of 2003), by disclosing the rates under Form A9 of 

the Tender Documents in the envelope No.2;  this, in terms of  a  letter 

dated 19 April, 2005 issued by the Department of Contracts. 

 

having considered the reasons presented by the Appellant in terms of his 

motivated letter dated 27 April, 2005 in support of his Notice of Objection 

dated 26 April, 2005; 

 

having also examined Appellant’s verbal and written submissions presented 

during the public hearing held on 27 May, 2005 for contesting the decision 

taken to discard  his tender; 

 

having, during the said public hearing, also obtained the Contracting 

Authority  Representative’s explanations regarding the adoption of standard 

tender formalities with particular reference to the inclusion of  form A9 – 

Schedule of Rates  in Volume 2 of the Tender Documents and the clear 

instruction given to bidders featuring as a foot note on the said form under 

the heading “Important Notice”, namely, “The ‘Schedule of Rates’ (Form 

A9) must be duly filled and endorsed and submitted in envelope three 

marked ‘3 – Priced Bills of Quantities’ ” 

 

having taken note of the Contracting Authority  Representative’s 

declarations to the effect that, (i) although, strictly speaking,  the 

information given by bidders on Form A9 of the Tender Documents,  does 

not per se constitute the financial package for adjudication purposes, and 

that it was the “bill of quantities” (pages F/1 and F/2, Day Works), which 

represented the basic document for financial appraisal purposes,  tenderers 

117 



were nonetheless given clear instructions  to strictly comply with the 

statutory provisions of regulation 102 (1) of  the Public Contracts 

Regulations, 2003, namely, to present the (a) Bid Bond (b) Technical 

specifications and (c) the financial terms in three separate packages, clearly 

stressed in terms of the “Important Notice” (foot note) on Form A 9  and (ii) 

the Tender Documents included “check lists” purposely intended to assist 

the tenderers in ensuring that the documents to be submitted are complete 

and also in strict compliance with given instructions; 

 

having also examined the Tender Documents,  and noted that, besides the 

instruction given on Form A 9 under “Important Notice”,  the instructions 

given to tenderers in paragraph  1.1, on page 3 of 10  under “Very Important 

Notice”,  reproduced hereunder,  do not leave any doubt whatsoever 

regarding the serious implications of non-compliance with the stipulated 

tender presentation modalities:- 

 

“1.1     Very Important Notice

 

This is a call for tenders published under the three envelope 

procedure and all bidders are asked to scrupulously follow the 

instructions contained herein when submitting their tender. 

 

In particular Tenderers are to ensure that no direct or indirect 

indication of any prices is to be revealed in Envelope One (Bid Bond 

submission) and Envelope Two (Technical Documentation 

submission). 

 

Failure on the part of any tenderer to comply strictly with this 

mandatory requirement will entail automatic disqualification of the 

tender involved” 

 

Agreed that, whilst accepting Appellant’s argument that the inclusion of the 

document referred to as Form A 9, Schedule of Rates,  represented an illogical 

arrangement, on the part of the Contracting Authority, the Board could neither 

excuse the Appellant from what he wrongly considers to be a genuine oversight 

nor accept his view that the error committed was a trivial one.  According to the 

Board, the instructions which were expected to be followed by tenderers regarding 

the presentation of the three separate tender packages were clear, amply stressed 

and not subject to possible different interpretations.   Appellant’s total disregard to 

the “warning” given in terms of paragraph 1.1, on page 3 of 10 under “Very 

Important Notice”, led to the “automatic disqualification” of his tender.  

Furthermore, the Board is not statutorily competent to consider, let alone uphold, 

any pleas or appeals merely on grounds of clemency. 
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In the light of these several considerations, the Board has no alternative other than 

confirming the decision taken by the Contracts Committee, namely that Messrs. 

A.X. Construction Ltd’s tender should be disqualified and also discarded for 

breaching the instructions given in terms of paragraph 1.1, on page 3 of 10 under 

“Very Important Notice” and also in terms of the “Important Notice” featuring as a 

foot note on Form A 9. 

 

In consequence, the Board has decided to reject the appeal and has also concluded 

that, in terms of the provisions of regulation 102 (4), the deposit paid by Appellant 

cannot be refunded. 

 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

M. Caruana 
Member 

 

 

6 June 2005 

119 



 

PUBLIC CONTRACTS APPEALS BOARD 

 

Case No. 34 

 

Re: CT 2712/2004, Advert No. CT/WSC/T/107/2004, WSC 999/2004 

Period Contract for the Supply of Winding Wire for Submersible and Surface 

Motors 

 

The Water Service Corporation issued a call for tenders for the ‘Supply of winding 

wire for submersible and surface motors’.  The call was published in the 

Government Gazette on the 9 November 2004. 

 

The global estimated value of the contract in question covering a period of two 

years was not to exceed Lm24,000. 

 

The closing date for this call for offers was 9 December 2004. 

 

An Adjudication Board consisting of 

 

Ing. C. Camenzuli (Chairperson) 

Ing. A. Psaila (Member) 

Mr R. Debattista (Member) 

 

was appointed to adjudicate this tender. 

 

Following the adjudication of this tender, Messrs. AFS Ltd, filed a Notice of 

Objection on 18 March 2005 against the said award to Messrs. Deeco Limited. 

 

The Public Contracts Appeals Board made up of Mr. Alfred Triganza (Chairman), 

Mr. Anthony Pavia and Mr. Edwin Muscat, respectively, as members, convened a 

formal public hearing on 1 June 2005 to discuss this objection. 

 

Present for the hearing were: 

AFS Ltd 

Mr Joseph P Attard – Managing Director 

 

Deeco Ltd 

Mr Joseph Vassallo – Managing Director (Witness) 
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Water Services Corporation 

Ing. Anthony Rizzo – Chief Executive 

 

Adjudication Board 

Ing. Charmak Camenzuli – Chairman 

Ing. Antoine Psaila – Member 

Mr Robert Debattista – Member 

Mr Anton Camilleri (CPO) – Member 

 

After the Chairman’s brief introduction, the representative of Attard Farm Supplies 

Ltd (AFS Ltd), namely Mr Joseph P Attard, was invited to give a general overview 

about the motivation behind his Company’s objection.  

 

Mr Attard started by stating that they filed their objection in respect of tender 

specifications for Items 2.1 to 2.5 which specified that the copper winding wire for 

the submersible motors should be PE2 Insulation and PA Coating.  This was part of 

a period contract issued by the WSC for the supply of winding wire for submersible 

and surface motors, which was awarded to Deeco Ltd. He said that WSC used a 

terminology known as ‘industry standard’ and that various companies used this type 

of winding wire for submersible pumps.  He exhibited a sample of this copper 

winding wire (PE2-PA) and also tabled a document submitted by its manufacturer, 

namely NSW and various other documents of leading motor builders that used this 

type of winding wire for their motors. 

 

The appellant claimed that the PE2– PA was not a specification in the tender but a 

product. He insisted that AFS Ltd offered the requested product and that Deeco 

Ltd offered the XLPE, which although it could meet the WSC’s requirements, yet 

it was definitely not the product requested in the tender document.  Mr Attard was 

of the opinion that if the WSC wanted a different product the specifications should 

have been written differently by indicating the XLPE.  He claimed that there could 

have been more bidders for this type of product because, according to him, XLPE 

is cheaper than the PE2 – PA.  Furthermore, XLPE is not a proprietary produce 

and is manufactured by a few companies.  Mr Attard said that in accepting XLPE, 

the WSC was inconsistent considering the fact that the product indicated in the 

tender specifications was different from that accepted at adjudication stage.  

 

The appellant said that should the WSC have intended to go for something other 

than the PE2 – PA type, it would have been more professional, ethical and 

transparent on its part to carry out the fact finding research before issuing the call 

for offers rather than after!  Mr Attard maintained that (a) the WSC carried out the 

research after his Company filed the objection and (b) the issue of equivalence 
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emerged afterwards, insisting in the process that the XLPE and the PE2- PA were 

two distinct products. 

 

Referring to Ing. Charmak Camenzuli’s statement that the PE2 – PA and XLPE 

winding wires were equivalent, Mr Attard claimed that although the construction 

of the wire was the same, the basic difference between the two types of wires was 

in the manufacturing process.  He said that both used cross-linking processes but 

the XLPE was made through chemical process and the PE2 – PA was made by 

irradiation, which was a technical process.  He said that according to NSW, the 

first was an easier and cheaper process but which could create difficulties in 

particular instances, for example, when applied under water.   Similar applications 

could instigate problems due to the chemical additives that this product contains.  

They claimed that their principals obtained the best results with cross-linking by 

irradiation and also that the material content was considered by their customers 

(including the WSC) as an excellent insulation material with very good electrical 

properties. 

 

In reply to the WSC representatives’ statements that they opted to select an 

equivalent product, Mr Attard claimed that in the tender document, the WSC 

requested the PE2- PA and therefore it was now obliged to purchase this winding 

wire from NSW because PE2 - PA was a brand name.  The appellant insisted that 

once NSW did not submit any offers to Deeco Ltd for this contract, the product 

offered by Deeco Ltd did not meet specifications based on a specific 

manufacturing process. 

 

Ing. Anthony Rizzo, the WSC’s Chief Executive Officer, said that from the 

documents presented by Mr Attard it resulted that various companies mentioned 

the PE2 – PA type and that the WSC had decided as result to quote in the tender 

document specifications for the same type of winding wire.  Furthermore, Mr 

Rizzo said that even their technical manuals indicated the use of the PE2–PA. 

 

The WSC’s CEO said that it was only after they received offers for the use of 

XLPE winding wire that it was established that there were no standards and, as a 

consequence, they felt that they would not be contravening anything as it had 

always regarded PE2 – PA as an industry standard rather than a brand name! 

 

Ing. Charmak Camenzuli, the Chairman of the Adjudication Board, said that the 

specifications of this tender were drawn up according to the technical manuals of 

the motors available which indicated either the PVC or PE2 – PA winding wire.  

He declared that they thought that it was a standard and that they did not know that 

it was a brand name.  He explained that at adjudication stage they accepted Deeco 

Ltd’s offer because the winding wire, namely the XLPE which stood for Cross 
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Linked Polyethylene, was an equivalent material and cheaper.  He said that the 

Corporation’s technical staff established that there was no standard after contacting 

various manufacturers claiming also that when these compared tests they found 

that both products (XLPE and PE2 – PA) were equivalent. 

 

Also, Mr Camenzuli continued, when they referred the matter to the manufacturers 

of their motor equipment, namely Franklin, in order to enquire whether they could 

use the XLPE winding wire, the reply given was in the affirmative even though on 

their manuals and on the Internet they recommended the use of the PE2 – PA. 

 

Ing. Antoine Psaila, another member of the Adjudication Board, confirmed that in 

the tender document they had requested PE2-PA type of winding wire.  He said 

that by way of definition cross-linked polyethylene had to meet certain standards, 

insisting, however, that these had nothing to do with the manufacturing process. 

 

He reiterated that the specifications were drawn according to the manuals of the 

manufacturers of the motor who recommended the use of PE2 - PA.  He concluded 

by stating that the most important thing was that performance of the selected product 

was according to the required standard. 

 

Mr Joseph Vassallo, Managing Director, Deeco Ltd., testified that Mr Attard had 

given the impression that their product was superior to the one being offered by 

Deeco Ltd.  He said that PE2-PA was more expensive than XLPE and that the 

manufacturers themselves, NEXANS, had confirmed that XLPE was equivalent to 

PE2-PA.  He said that the characteristics and dimensions of both products were 

equivalent and that XLPE-PA (cross-linked polyethylene sheathed with 

polyamide) was chemically cross-linked polyethylene and the PE2-PA from NSW 

was cross-linked by irradiation.  Here, Mr Attard intervened and said that by this 

statement NEXANS were acknowledging that PE2 – PA and XLPE were two 

distinct products by two different manufacturing processes (irradiation against 

chemical). He emphasised that WSC had asked for a product with a specific 

manufacturing process and that the name itself implied a different manufacturing 

process. 

 

With reference to the documents provided by Mr Attard regarding the fact that 

many companies used PE2 – PA, Mr Vassallo said that likewise there were many 

other companies which used XLPE.    He said that NSW on its website admitted 

that ‘the increased resistance to heat is achieved by cross-linking the polyethylene’.   

 

He said that although WSC specified that the winding wire had to be made of pure 

electrolytic copper sheathed with PE 2 – insulation and PA – coating, also they 
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indicated that ‘the insulation shall be adequate to withstand temperatures ranging 

between 35 degrees C and 80 degrees C.’ Deeco Ltd offered a product of superior 

technical performance to the temperatures required by the WSC. 

 

The Public Contracts Appeals Board, having heard and considered all the evidence 

submitted, took note that: 

 

all parties agreed the term PE2-PA is a proprietary brand name; 

 

no specific national or international standards are available to indicate the 

particular properties of PE2-PA and, as a consequence, there may arise 

circumstances where the term itself is taken to indicate that standard. 

 

The Board considers that it is evident that when it is required to refer to the 

standard and not the particular brand an indication to this effect should be made, 

e.g. PE2-PA or its equivalent.  The absence of such an indication can only be taken 

to mean that what is required is the particular brand and no other possibilities are 

allowed. 

 

In this particular case the Water Services Corporation appears to have carried out 

insufficient research before issuing the tender.  The necessary resources to carry out 

more in depth research were available to the Corporation as witnessed by the fact 

that, following the receipt of bids, the Corporation’s representative was able, through 

the internet, to build up an adequate store of information which should no doubt 

serve it well in future. 

 

The Board strongly recommends that Water Services Corporation personnel should 

be made aware of their responsibilities in this respect and instructed to be more 

careful in future. 

 

The result of this incomplete preparation was that a tender was issued which 

because of the reference to the proprietary brand name PE2-PA was limited to one 

particular manufacturer and possibly one local supplier only, although it has 

emerged clearly through the evidence submitted that this was not the intention of 

the Corporation. 

 

The Board can never condone the issue of tenders which limit the choice to a 

single supplier. 

 

The Board has therefore decided that the tender in question should be annulled and 

that a new tender should be issued in the immediate future. 
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Furthermore, the Public Contracts Appeals Board recommends that the appellant 

should be reimbursed the deposit paid when filing the said objection. 

 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

E. Muscat 
Member 

 

 

10 June 2005 
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PUBLIC CONTRACTS APPEALS BOARD 

 

Case No. 35 

 

Re: CT 2018/2004, Advert No. CT 37/2004, GPS70.672.T03PT 

Analysis of Human Pathological Samples 

 

The call for offers (estimated cost of tender, Lm464,890) covering a three-year 

period was published in the Government Gazette (closing date 6 April 2004) 

following a request received by the Contracts Department from the Government 

Pharmaceutical Services (GPS) on 15 January 2004. 

  

Following analysis of seven (7) offers received, the Contracts Committee decided 

to ‘inter alia’ reject the offer submitted by Messrs E. J. Busuttil Ltd on behalf of 

Centro Analisi Fleming SpA on the basis that it was considered not in compliance 

with tender specifications and therefore could not qualify for the third stage, 

namely, the opening of their financial proposal. 

 

The Public Contracts Appeals Board constituted of Mr Alfred Triganza 

(Chairman), Mr Anthony Pavia (Member) and Mr Edwin Muscat (Member), held a 

public hearing on 6 July 2005 at the Department of Contracts, Floriana, to discuss 

the objection lodged by Messrs E. J. Busuttil Ltd against the decision by the 

Contracts Committee, which albeit filed on 31 January 2005, was subsequently 

followed by various correspondence between interested parties, giving vent to the 

delay in the public hearing being formally convened. 

 

During the public hearing, the following entities were represented as follows  

Centro Analisi Fleming SpA 

 Dr Josette Attard – Legal Representative 

 

E. J. Busuttil Ltd 

 Mr Edwin Busuttil  

 

Government Pharmaceutical Services/ Adjudication Board 

 Ms Miriam Dowling - Chairperson 

 Dr Gerald Buhagiar – Consultant Biochemist, Board Member 

 Dr Christopher Barbara – Consultant Virologist, Board Member 

 Dr Alicja Grochowska – Consultant Haematologist, Board Member  

 Ms Rosette Spiteri – Department of Health 
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Witnesses 

Ms Carmen Buttigieg – Health Procurement Section 

Dott.sa Maria Grazia Marine – Centro Analisi Fleming SpA 

Dott. Filippo Monteleone – CEO Centro Analisi Fleming SpA 

 

The Chairman commenced proceedings by inviting the appellant’s representatives 

to explain the motivation behind their objection. 

 

Dr Josette Attard, Centro Analisi Fleming’s Legal Representative, stated that the 

Department of Contracts had informed her clients that their tender was rejected on 

the basis that it was considered not in compliance with tender specifications.  She 

claimed that from the Adjudication Board’s report it clearly transpired that the 

tender was rejected by the Contracts Committee following the recommendations 

made by the Health Department relating to the Company’s past performance.  As a 

consequence, she argued that Centro Analisi Fleming should not be impeded from 

proceeding to the following stage, namely the opening of the third envelope stating 

that the Adjudication Board should consider issues solely relating to this tender 

and not allow itself to be influenced by other unrelated matters. 

 

Dr Attard said that, according to their records, the whole of 2004 and in 2005, up 

to the month of May, Centro Analisi Fleming SpA had carried out 8,062 and 3,974 

tests respectively.  Furthermore, according to statistics, non delivery results 

amounted to 1.2% which meant that they obtained 98.8% compliance performance.  

On the other hand, the Health Department’s officials, when specifically requested 

to confirm such statement, declared that they did not have any records.  However, 

Dr Gerald Buhagiar stated that the service provided was sub-optimal and Ms 

Carmen Buttigieg remarked that they had encountered problems with every 

shipment. 

 

While Dr Buhagiar was criticising Centro Analisi Fleming’s Vademecum, Dr 

Attard drew the attention of those present that whilst being so stringent with her 

client’s supporting literature material, yet the Adjudication Board had accepted one 

of the other tenderers’ literature which was, ironically enough, remarked Dr Attard, 

submitted in the German language.  Furthermore, the same Board decided to 

recommend that this particular tenderer proceed to the next stage of the tender 

evaluation. 

 

At this stage, Dr Attard tabled a written report to rebut the Health Department’s 

grievances mentioned in the Adjudication Board’s report and the Consultants’ 

attached statements regarding their past performance. 
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In her concluding remarks Dr Attard reiterated that after taking into consideration 

the fact that their tender was according to specifications, Centro Analisi Fleming 

should not be stopped from the opening of the financial package. 

 

During their submissions, Drs G Buhagiar, C Barbara and A Grochowska 

recounted their experience as regards Centro Analisi Fleming SpA’s performance 

over the last two years. All of them claimed that this tenderer was not up to the 

level of efficiency they required.     From their testimony it transpired that the most 

recurring problem was the lack of communication such as misinterpretation of 

names, performing the wrong tests and not adhering to the turn-around time stated 

in the Vademecum. 

 

Dr Gerald Buhagiar, Consultant Biochemist, said that the Adjudication Board 

judged Centro Analisi Fleming’s tender on their past and present performance 

because they were concerned that in future they would encounter the same 

problems.  He said that this tenderer was the most problematic when compared 

with the previous ones and that the Department had not received the service they 

had been accustomed to.  Dr Buttigieg said that the Vademecum was not 

appropriately detailed as it should be. The Department had reasons to believe that 

samples were not all analysed at Centro Analisi Fleming’s laboratories but were 

forwarded to other laboratories.  According to the Department’s representative, the 

fact that many tests were not done in-house was considered as a very serious 

concern because by the time the samples reached the ultimate point of destination, 

the quality of such samples could be adversely affected thus resulting in inaccurate 

scientific conclusions being reached.  Dr Buhagiar expressed his concern about 

instances where samples which carried a name of a certain patient ended up being 

sent back to Malta after having been analysed in foreign laboratories bearing a 

patient’s name totally different from that it would have originally been dispatched 

on from Malta. 

 

He said that the contract had originally been awarded for two years and that it was 

subsequently extended twice (6 months each on both occasions).  Although they 

were not happy with this supplier Dr Buhagiar stated that they were compelled to 

continue using their service because of the lengthy tendering procedure to be 

followed, which would constitute huge difficulties in the procurement processes 

involved. 

 

Dr Christopher Barbara, a Consultant Virologist, said that, once they were dealing 

with patients, on many occasions they required results very urgently.  He said that 

complaints about the length of time taken for samples to be analysed and the 

receipt of relative results were regularly raised with Centro Analisi Fleming 

through the Procurement Section of the Health Department. There were instances 
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when they had to send couriers to expedite delivery of results.  Dr Barbara pointed 

out that the service provided by the previous two suppliers, namely Bio Scientia of 

Germany and Laboratoire Marcel Merieux of France, was excellent and they 

received a lot of feedback on tests performed. 

 

Dr Barbara also remarked that when his department discussed medical issues with 

Centro Analisi Fleming, very often, they had communication problems.  He said 

that on many an occasion, despite the fact that they even invited Dott.sa Maria 

Grazia Marini to deliver a lecture to improve communication between the two 

sides, communication remained an issue which raised a few concerns. 

 

Dr Alicja Grochowska, a Consultant Haematologist, said that they complained 

about the service provided by Fleming Laboratories because this was not up to the 

level of standard that was expected from a foreign reference laboratory.  She said 

that the problems encountered were related to difficulties in communication, lack 

of appropriately detailed Vademecum and diagnostic approaches.  Dr Grochowska 

said that they had problems with the detection of Philadelphia Chromosome, which 

they requested to be performed by PCR technique since this was a very useful tool 

for early diagnosis.  At first, samples were refused for Ph chromosome detection, 

even though the test was listed in Vademecum (Item Ref. No 210).  The 

Department’s Consultant Haemotologist stated that by the time the matter was 

solved a lot of time had been wasted!  Although it was thought that this item did 

not feature in the list of this tender, it was later established that it was included 

under Item No 158 as Genetic Philadelphia Chromosome PCR. 

 

Dr Grochowska said that the problem relating to the Factor II DNA testing was 

more serious considering the possible adverse diagnostic consequences 

erroneously attributed to a patient following the receipt of the wrong results. For 

example, explained Dr Grochowska, in 2003 the Department had sent a batch of 

samples, randomly taken from 12 patients for the detection of Factor II and they 

received 12 positive results.  From a scientific point of view, this was very unlikely 

because the percentage of mutation of this particular factor was very low.  All 

patients had to be called to repeat tests and on this occasion the results were 

different, that is, not showing abnormal mutation.  Undoubtedly, such anomalies 

tend to cast serious doubts on the reliability of such tests, emphasised Dr 

Grochowska. 

 

In her testimony, Ms Carmen Buttigieg, from the Health Procurement Section, 

declared that the list included in the tender documentation was based on the present 

annual consumption and that, at the end of the list, an option was included 

stipulating that the supplier might be required to carry out any other ad hoc tests.   
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When she was asked by this Board to state whether the problems the 

Department was encountering with this tenderer were ever referred to the 

Department of Contracts, the reply given was in the negative. 

 

Dott.sa Maria Grazia Marini, representing Centro Analisi Fleming, testified that 

with regards to the Factor II DNA problem referred to by Dr A Grochowska, it 

came also as a surprise to the Italian Company. As a matter of fact, they double-

checked the results in another laboratory, which in turn produced the same 

results!  At this point, Dr Grochowska intervened and insisted that in such 

instance the report should have never been issued. 

 

Dott. Filippo Monteleone, Chief Executive Officer of Centro Analisi Fleming 

Spa. and member of the Board of Directors of Générale de Santé, testified that 

he had been occupying the post of CEO with the Company since January 2005. 

He informed those present that Centro Analisi Fleming has since been taken 

over by Générale de Santé Group giving in the process some information about 

the profile of this Group which was one of the largest health service providers in 

France and in other European countries. Dott. Monteleone claimed that Générale 

de Santé catered for 1.5 million patients every year, including testing. 

 

The Italian Company’s CEO stated that they were very concerned with the level 

of communication issues raised to date and that he would be committed to 

improve the relationship with Malta. 

 

Dott. Monteleone said that they were carrying out a reorganisation exercise and 

investing in IT and communications. As a consequence, he placed emphasis on 

the fact that, considering that problems being encountered were predominantly 

related to communications, through such investment currently being undertaken 

by the Company, many issues could be resolved within a few seconds or not 

cropping up at all. 

 

When Dr Filippo Monteleone was specifically asked by this Board about the 

Factor II DNA issue he declared that such things were unacceptable to them as 

much as they were to any client and, more so, the ultimate patient and that it 

was not permissible to issue such reports. 

 

Following the submissions of the Health Department’s Consultants, Dr Attard 

said that although she understood their concern, the comments passed regarding 

carelessness were not justified.  She said that the mistakes concerning both the 

misinterpretation of names as well as that relating to the foreign laboratories 

performing the wrong tests, were attributable to proper recognition of names 

130 



because of handwriting; patients’ names and codes were not clearly written and, 

in some cases, were totally unrecognisable.  Dr Attard placed major emphasis on 

the fact that the documents referred to by Dott.sa Maria Grazia Marini showed 

that delays and mistakes were made by the laboratories as much as the local 

government department. 

 

After Dr Monteleone’s testimony, Dr Buhagiar declared that they were not 

aware that Centro Analisi Fleming had been taken over by a new company.  He 

was of the opinion that this could only lead to an improvement of the services 

provided. 

 

During the sitting the PCAB stated that it found it strongly inadmissible for 

anyone to be dealing with human life and, despite the fact that the supplier is 

regularly underperforming, sometimes in a supposedly dangerous manner, yet 

the pertinent competent authority decides to continue with the relationship, 

regardless!   It was also inconceivable how, despite the disgruntlement about the 

level of service being provided they continued extending the contract to the 

detriment of patients and how no alternative measure was found, or remotely 

sought, to remedy the situation.  This Board is of the opinion that, if a supplier 

is not delivering according to the agreed contract terms and conditions, the 

matter should be immediately referred to the Contracts Department with the 

latter considering, if felt necessary and based on sufficient grounds being 

present, to cancel the tender altogether. 

 

This Board also remarked that, needless to say that the issue of direct orders 

may occasionally be a better temporary alternative. 

 

Having considered all that was submitted and argued, the Public Contracts 

Appeals Board 

 

a. takes note of the concern expressed by Dr Grochowska in respect of 

Factor II DNA testing and opines that the arguments sustained by 

Dott.sa Marini leave very much to be desired.  However, at the same 

time, this Board also reflects on the way Dott. Monteleone provided 

personal assurances regarding the non-repetition of similar anomalies 

happening in the future; 

b. considers the fact that statistics supplied by Appellant have identified 

a non delivery rate of 1.2% which, according to those present in the 

hearing, is normally considered to be a minimal deviation; 
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c. notes the different approaches given by the Department with respect 

to the Vademecum presented by different companies taking into 

consideration the arguments raised in the hearing as well as the 

evidence given in regard; 

d. takes into consideration the testimony given by Dott. Monteleone 

which gave an update about Centro Analisi Fleming SpA’s future 

following the take-over of the Company by Générale de Sante’, a 

development of which the Adjudication Board was totally unaware of 

and which is considered by the same Board members as a positive 

issue; 

e. considers the fact that the question of communication was not 

properly managed and that new developments as highlighted by 

Dott. Monteleone and the total disposition shown by the latter to 

ensure absolute flow of communication amongst all interested parties 

are to be favourably considered; 

f. gives due importance to the fact that issues raised by the pertinent 

authority as to carelessness demonstrated by the Italian laboratory in 

question may not have all been justified following viewing of 

documentation during hearing which amply demonstrated that 

mistakes concerning the misinterpretation of names were also 

attributable to proper recognition of codes and so forth (as dispatched 

by local authorities) and this was due to handwritten notes and 

markings on relative documents not being recognisable.  This Board 

observes how this is being allowed to happen when similar 

documentation should usually be typewritten to ensure clarity and 

avoid possible misinterpretation of facts; 

g. reflects on documentation viewed during the hearing and is of the 

opinion that delays experienced in the process are occurring due to 

non-observance of time frames on both sides (local client and foreign 

supplier) 

 

As a consequence, the Public Contracts Appeals Board considers that the 

objection raised by Messrs E. J. Busuttil Ltd on behalf of Centro Analisi 

Fleming SpA is justified.  

 

Hence, this Board finds in favour of Appellant. 

 

This Board recommends that the award of this tender should now proceed with 

the re-instatement of Appellant’s offer for further consideration. 
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Furthermore, the Public Contracts Appeals Board recommends that the 

Appellant should be reimbursed the deposit paid when filing the said objection. 

 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

E. Muscat 
Member 

 

 

27 July 2005 
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PUBLIC CONTRACTS APPEALS BOARD 

 

Case No. 36 

 

Re: CT 2665/2004, Advert No. CT 117/2005 

Tender for Feasibility and Environmental Impact Studies for Maritime 

Transport Infrastructural Projects - Malta 

 

The call for offers was published in the Government Gazette as well as the 

Official Journal of the European Communities on the 9 June 2005 following a 

request made by the Malta Maritime Authority (MMA) to the Department of 

Contracts in line with the EU 2003 Programme which is based on a total co-

financing basis, namely Euros 680,000 ex-EU funds and Euros 540,000 ex-

Malta Funds respectively. 

 

The implementation stage is expected to be covered within the period 

March 2005 to September 2006. 

 

An Evaluation Committee made up of 

 

Mr Frank Galea  Chairman 

Mr Charles Abela  Member 

Mr Chris Farrugia  Member 

Mr Godwin Xuereb  Member 

Mr Jonathon Muscat  Secretary 

 

was set up to analyse offers received and proceed with the award of the tender. 

 

A list of fourteen (14) prospective tenderers was compiled of which six (6) 

submitted their offer on closing date. 

 

Following the receipt of a letter dated 9 June 2005 informing them that their tender 

was discarded Messrs. Dornier Consulting GmbH filed an objection on 

14 June 2005 with the Director of Contracts against the decision to discard their 

tender because of the tender guarantee. 

 

The Public Contracts Appeals Board met on 15 July 2005 to discuss the objection 

raised by appellant. 

 

Mr. A. Triganza chaired proceedings accompanied by the other Board members, 

namely Mr. A. Pavia and Mr. E. Muscat respectively. 
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During the hearing the following people participated in the proceedings: 

 

Representing: 

 

Dornier Consulting GmbH 

Dr Hans-Rudolph Humpert – Lawyer 

Mr Heribert Kamella – Senior Manager 

 

KPMG 

Mr Mark Bamber  

 

Malta Maritime Authority 

Mr Jonathan Muscat – EU Affairs Coordinator 

Mr Frank Galea – Director 

 

Ministry for Competitiveness and Communications 

Mr Godwin Xuereb – EU Affairs Coordinator 

 

Summoned as witnesses: 

 

Mr Edwin Zarb – Director General Contracts 

 

 

Following Mr Triganza’s brief introduction, Dr Hans-Rudolph Humper, Dornier 

Consulting GmbH’s lawyer, said that their tender was rejected from the evaluation 

process due to the fact that the bank guarantee was valid for 80 instead of 90 days.  

His attention was drawn to the fact that, according to the Commerzbank’s letter 

dated 1 June 2005 the guarantee was valid for 60 days beyond the period of 

validity of the tender. Dr Humper proceeded by stating that his Company informed 

also the Department of Contracts in writing that this was a clerical mistake made 

by their Bank.  

 

At this stage, Dornier Consulting GmbH’s lawyer, wanted to emphasise that in 

other European Union countries it was normal practice for bidders to be given the 

opportunity to rectify such mistakes within a specified period of time. As a 

consequence, he hoped that the amended tender guarantee, which they brought 

with them, would be accepted. 
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Mr Heriber Kamella intervened, reiterating that the mistake made by their bankers 

was absolutely out of their control, submitting in the process an amended tender 

guarantee which was valid until 23 February 2006. 

 

Mr Jonathan Muscat, one of MMA’s representatives, confirmed that Dornier 

Consulting GmbH’s tender was rejected during the opening session held at the 

Department of Contracts on 9 June 2005 because the tender guarantee did not 

cover the period specified in the Instructions to tenderers.   He declared that they 

had no interest in rejecting any bidder because they wanted as many companies as 

possible to participate in this tender. 

 

The main witness during this hearing was Mr Edwin Zarb, Director General 

Contracts, who declared that the Evaluation Committee did not accept the tender 

guarantee because it was not in accordance with the tender dossier.  He said that 

Clause 4.1 relating to Instructions to Tenderers (Tender Guarantee) stipulated that 

the tender guarantee ‘must remain valid for 90 days beyond the period of validity 

of the tender.’  He explained that as the validity of the tender was 90 days, the 

guarantee had to cover a period of 180 days (90 days plus 90 days). 

 

Mr Godwin Xuereb, who was representing the Ministry for Competitiveness and 

Communications, added that, in view of the fact that the expiry of the tender 

validity period of the company’s tender guarantee was sixty (60) days the tender 

guarantee covered a period of 150 days instead of 180 days. 

 

In reply to a specific question by the PCAB, Mr Zarb stated that to his knowledge 

there have never been precedents where errors in respect of validity periods of 

bank guarantees were allowed to be rectified. 

 

Mr Kamella intervened by reiterating that from their experience with other EU 

countries, tenderers were allowed to rectify minor mistakes like this within a 

specified period of time.   

 

Dornier Consulting GmbH’s representatives were asked by this Board to state 

whether they had any correspondence regarding their instructions sent to the bank 

for the issue of the guarantee.  Dr Hans-Rudolph Humpert said that they had 

indicated the same period featuring in the tender document and furnished those 

present with relative intra-Company communication. 

 

Mr Mark Bamber of KPMG said that their consortium was acknowledging the fact 

that an error has been made and that they were willing to rectify the mistake.  He 
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argued that it benefited the client to have a wider choice of bidders in the 

evaluation process of the offers.   He invited the PCAB to take into consideration 

what his colleagues have stated regarding the practice adhered to across the EU 

rather than adopting the extreme option of exclusion of companies from the 

tendering process.  He said that presence of the consortium’s foreign 

representatives for the hearing in Malta showed that they were keen to participate 

in the adjudication process of this tender.   

 

During these proceedings it was established that there were six bidders in all for 

this tender and that apart from the appellant, another tender was rejected for the 

same reason.  Mr Jonathan Muscat tabled a copy of the invalid bank guarantee of 

the other bidder, namely Acquatecno s.r.l. 

 

The Public Contracts Appeals Board, 

 

having noted that the Appellant’s guarantee was valid for 60 days instead of 90 

days, contrary to clause 4.1 relating to Instructions to Tenderers which 

stipulated that the tender guarantee ‘must remain valid for 90 days beyond the 

period of validity of the tender’   

 

having considered that this appeared to be a clerical mistake made by the 

Appellant’s bankers, namely, Commerzbank Aktiengesellschaft  

 

having ascertained that relative intra-Company communication confirmed that 

the mistake was not instigated by Appellant 

 

having taken into consideration the fact that the Evaluation Committee had also 

rejected another tender for the same reason 

 

having taken note of the amended tender guarantee, which Messrs Dornier 

Consulting GmbH presented to this Board 

 

having taken into consideration the declaration made during the hearing by 

members of the Evaluation Committee that they had no interest in rejecting any 

bidder because they wanted as many companies as possible to participate in this 

tender 

 

having considered the fact that the envelope containing all the tender 

documents which were to be submitted (including the guarantee) would not 

normally be submitted by the Bank but by another representative of the bidding 

company and that therefore this representative constituted another intermediary 

where the documents could have been checked for correctness before 

submission 
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having noted Mr Zarb’s comments relating to the fact that, to his knowledge, 

there have never been precedents where errors in respect of tender validity 

periods were allowed to be rectified in bank guarantees 

 

having also examined the Tender Documents  

 

agreed that,  

 

(a) albeit Appellant’s plea seems prima faciae a genuine one, yet in similar 

circumstances the onus of checking documentation to ultimately be 

submitted with the offer, always lies with tenderer and this, in order to 

ensure, inter alia, that third party documentation falls in line with that 

required by the Tender Document  

 

(b) Mr Zarb’s comments relating to the fact that, to his knowledge, there 

have never been precedents where errors in respect of tender validity 

periods were allowed to be rectified in bank guarantees, are highly 

pertinent to this case in so far as they highlight the danger for any 

Adjudicating Board to decide on issues in an emotional manner rather 

than standing by the original terms and conditions which are, 

undoubtedly, unequivocal to all potential bidders 

 

In the light of these several considerations, the Board has no alternative other than 

confirming the decision taken by the Contracts Committee, namely that Messrs. 

Dornier Consulting GmbH’ s tender should be rejected from the evaluation 

process.  

 

In consequence, the Board has decided to reject the appeal and has also concluded 

that, in terms of the provisions of regulation 102 (4), the deposit paid by Appellant 

cannot be refunded. 

 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

E. Muscat 
Member 

 

 

27 July 2005 
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PUBLIC CONTRACTS APPEALS BOARD 

 

 

Case No. 37 

 

Re: CT 2575/2004, Advert No. CT 361/2004, RD 369/2000 

Tender for the Construction of Access Road to Housing Blocks at Valley 

Road, Msida 

 

This call for tenders, published in the Government Gazette on the 

14 December 2004 under the Three-Envelope Procedure, was issued by the 

Contracts Department following a formal request transmitted to the latter by the 

Malta Transport Authority on 26 August 2004. 

 

The global estimated value of the contract in question was Lm254,602. 

 

The closing date for this call for offers was 25 January 2005. 

 

The Malta Transport Directorate appointed an Adjudication Board consisting of 

Messrs. 

 

Arch. Edric Micallef (NI Directorate) 

Arch. Joseph Attard (NI Directorate) 

Mr Ray West (Director, Corporate Services) 

 

to anlayse a total of three (3) offers submitted by different tenderers. 

 

Following clarifications requested from Messrs JAJ Co Ltd and correspondence 

relating thereto, on 9 May 2005 the Adjudication Board formally recommended to 

the General Contracts Committee that “Bitmac Ltd. and Schembri Infrastructures 

Ltd. & Bonnici Bros. Ltd. (Joint Venture) are to pass to the next stage of the 

procedure, namely the opening of the financial proposals”, discarding in the 

process the offer submitted by Messrs. JAJ Co Ltd.  As a result of this decision, 

Messrs. JAJ Co Ltd filed a Notice of objection on 

13 May 2005 against the decision taken by the General Contracts Committee not to 

select the Company’s tender since “the list of road works submitted on 

6 May 2005 has been considered as unsatisfactory.” 

 

The Public Contracts Appeals Board (PCAB) made up of Mr. Alfred Triganza 

(Chairman) with Mr Anthony Pavia and Mr. Edwin Muscat, respectively acting as 

members, convened a public hearing on 15 July 2005 to discuss this objection. 
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Present for the hearings were: 

 

JAJ Co Ltd 

 

Dr Michael Tanti Dougall – Legal Representative 

Mr Alfred Mizzi – Managing Director 

  

Roads Directorate-Malta Transport Authority (ADT) 

Architect Edric Micallef  

Architect Joseph Attard 

 

Witness 

Architect Raymond Sammut – Bonnici Bros Ltd/ Schembri 

Infrastructures Ltd (ex Roads Construction Services) 

 

Dr Michael Tanti Dougall, acting in his capacity of legal representative of JAJ Co 

Ltd, started by making reference to his letter dated 13 May 2005 in which he 

informed the Director General Contracts that they were lodging their objection 

because it was claimed that the list of road works submitted by his client on       6 

May 2005 “has been considered as unsatisfactory.” Also he referred to Architect 

Joseph Attard’s letter dated 6 May 2005 wherein JAJ Co Ltd were asked to submit 

a detailed list of all road works carried out by “clearly specifying the type of road 

works carried out, on whose behalf and their final certified value.” He said that 

they failed to understand how the list submitted was considered as unsatisfactory 

considering the fact that it included all the information requested.  Moreover, he 

was of the opinion that the decision was taken arbitrarily or subjectively. 

 

Dr Tanti Dougall said that his client had fully complied with the tender 

requirements and the Roads Directorate’s requests. As a matter of fact they 

submitted the list of road works carried out (the list submitted on 6 May 2005 

superseded the original one) as well as a recent ETC certified list of employees, 

indicating the number of workers assigned to particular jobs.   

 

Architect Joseph Attard (Roads Directorate ADT) said that they were of the 

opinion that the list of road works submitted by JAJ Co Ltd was misleading and 

unsatisfactory because it included road works which were not carried out in the last 

three (3) years and the tenderer in question did not clearly specify which type of 

road works were actually carried out.  Mr Attard emphasised that the Authority 

requested tenderers to submit road works in respect of the last three years only in 
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view of the implementation of new specifications and standards.  However,  Dr 

Tanti Dougall replied by arguing that if the list included road works which were 

carried out more than three years ago then this should be considered as more than 

satisfactory stating also that this proved that JAJ Co Ltd had a lengthy track record 

in this sector. 

 

It is pertinent to point out that, when specifically asked by the PCAB the Roads 

Directorate’s representatives could not specify which of the roads featuring on the 

list submitted by JAJ Co Ltd were carried out more than three years ago. 

 

Architect Attard proceeded by explaining that when JAJ Co Ltd were requested to 

specify the type of road works carried out, they were expecting to receive a 

breakdown of asphalt works, trenching and services because road construction and 

maintenance works were too generic. 

 

At this stage, this Board remarked that the Roads Directorate should have been 

more specific in their request and that considering the fact that the type of works 

listed by tenderer was not, in the opinion of the Authority, that clear to one and 

sundry, it was obliged to seek further clarifications. 

 

Architect Edric Micallef (Roads Directorate ADT) said that in their programme of 

works, JAJ Co Ltd indicated that during two weeks in phase 1 and three weeks in 

phase 2, no works would be carried out on-site by the Company; activity will be 

taking place only in-house as workers will be processing pre-cast units.  This issue 

may raise a few eyebrows, explained Mr Micallef, as people might get the wrong 

impression that the project may have been brought to an abrupt halt.  Furthermore 

he expressed his concern that JAJ Co Ltd might be carrying out other jobs on some 

other projects thus impeding the same Company from proceeding with this 

particular project works. However, when the PCAB asked Mr Alfred Mizzi (JAJ 

Co Ltd) to state whether during this period his employees would be assigned to 

some other project other than this particular one, the reply given was in the 

negative and it was clarified that these week slots were intended to cater for any 

contingency which may arise such as bad weather.  Moreover, Dr Tanti Dougall 

said that, should JAJ Co Ltd be also contracted on some other project, then, 

undoubtedly, more workers will be engaged to ensure that the Company fulfils all 

its contractual obligations.  Furthermore, should it be also necessary, JAJ Co Ltd 

would even invest in new equipment in order to complete this contract within the 

stipulated time, stated the appellant’s lawyer. 

 

During his intervention, Mr Alfred Mizzi (JAJ Co Ltd) declared that so far he was 

a sub-contractor with Asfaltar Ltd on road works but on this project he was going 

be the main contractor. He said that, in the past, his Company had carried out all 
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works with the exception of the laying of tarmac.  When cross-examined by the 

PCAB, he said that all works included in the list have been completed satisfactorily 

and that no payments have ever been withheld for unsatisfactory work. 

 

On cross-examination by the PCAB, Architect Joseph Attard declared that the 

other contractors were not requested to submit such specific list of works carried 

out. The reason given was that, in view of the fact that, in the past, they had 

already been contracted by the ADT on other major projects, they knew the track 

record thereof.  On the other hand he claimed that, as far a JAJ Co Ltd were 

concerned these did not have any indication of their track record.  Here, Dr 

Michael Tanti Dougall intervened by stating that such details should not have been 

requested from one particular tenderer only and that, being a public tender, they 

should have been requested formally from all bidders. 

 

The only person who took the witness stand during this hearing was Architect 

Raymond Sammut, who was a representative of Bonnici Bros Ltd and whose 

tender (joint venture with Schembri Infrastructure Ltd) was among the selected 

ones for the financial stage. 

 

He commented about the current Three Envelope System and the qualification and 

classification of contractors.  He argued that only those contractors who had the 

abilities to carry out certain projects should be eligible to tender.  He said that main 

contractors had all the necessary resources to complete entire projects. 

 

It was pointed out by this Board, that this was correct but it also presupposes the 

existence of a formal classification system with mechanisms to ensure that 

contractors were not barred from entering into the various stages of classification 

provided that they had all the necessary qualifications.  The witness and the ADT 

representatives agreed that no such formal system existed. 

 

With regard to the ADT representatives’ comments that JAJ Co Ltd lacked 

experience in major road projects, appellant’s legal representative said that his 

client had been operating for 14 years and that he had all the abilities to carry out 

such projects.  He contended that the Authority in question should not be making 

any distinction between previous and new participants in order to ensure fair 

competition.  Furthermore, he argued that should tenderers be adjudicated on their 

track record, then new contractors would never have a chance to participate and 

therefore would be eliminated outright. 

 

In his concluding remarks, Dr Tanti Dougall said that in view of the satisfactory 

explanations given to the queries formally communicated to them in respect of the 
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list of road works submitted by his client and also to others mentioned during these 

proceedings by ADT’s representatives regarding the programme of works, 

equipment and workforce, JAJ Co Ltd should be considered eligible to pass on to 

the next stage of the tendering procedure. 

 

The Public Contracts Appeals Board, 

 

having noted in its opinion that, the appellant, had fulfilled the request 

by the ADT to submit the list of road works carried out as well as a 

recent ETC certified list of employees, indicating the number of workers 

assigned to particular jobs;   

 

having considered the fact that when specifically asked by this Board the 

Roads Directorate’s representatives could not specify which of the roads 

featuring on the list submitted by JAJ Co Ltd were carried out more than 

three years ago; 

 

having also noted that the Roads Directorate should have been more 

specific in their request/s for clarifications;  

 

having established that the other contractors, in contrast with what 

happened with the appellant in question were not requested to submit 

such specific list of works carried out; 

 

having considered the fact that no interested party had put forward any  

arguments that the appellant had not  been operating in this type of 

work, in one way or other, for a long period of time, and that the 

Company did not have all the abilities to carry out such projects; 

 

having favourably considered the point raised by the appellant’s legal 

representative that should tenderers be adjudicated on their track record, 

then new contractors would never have a chance to participate and 

therefore would be eliminated outright; 

 

having noted that a formal classification of contractors mechanism is not 

in force; 

 

having considered that the conditions of the tender documents include 

adequate penalties that may be applied in case of failure to perform and 

that the company had never been so penalised. 

 

agreed that, Messrs JAJ Co Ltd should be reinstated and, as a consequence, 

considered eligible to pass on to the next stage of the tendering procedure. 
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In consequence, the Board has decided to uphold the appeal and has also 

concluded that, in terms of the provisions stipulated in the law governing these 

appeals, the deposit paid by appellant should be refunded. 

 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

E. Muscat 
Member 

 

 

27 July 2005 
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PUBLIC CONTRACTS APPEALS BOARD 

 

Case No. 38 

 

Re: CT 2015/2004, Advert No. CT 78/2004, GPS07.208.T03MC 

Supply of Medical Oxygen in Cylinders of Various Volumes 

 

This call for offers covering a three year period, published in the Government 

Gazette on the 26 March 2004, was issued by the Contracts Department following 

a formal request received by the latter on 25 November 2003 by the latter from the 

Government Pharmaceutical Services (GPS). 

 

The estimated cost of this tender was Lm92,146. 

 

In total, two (2) offers were submitted by tenderers on closing date for submission 

of offers which was 20 May 2004 following an extension granted by the Director 

of Contracts. 

 

Following notification by the Contracts Committee to Messrs Polidano Group Ltd 

that their offer had been disqualified (in view of the fact that the Company is not in 

a possession of a wholesaler’s or manufacturer’s license in order to carry out 

pharmaceutical activities), and subsequent correspondence between the Director of 

Contracts and the successful tenderer (Multigas Limited), Messrs Polidano Group 

Ltd. filed a Notice of Objection on 16 May 2005 against the said award, 

particularly, to the fact that the award in question would be extended from one to 

three years, provided the Marketing Authorisation is issued during the 1st year of 

contract. 

 

The Public Contracts Appeals Board (PCAB) made up of Mr. Alfred Triganza 

(Chairman), Mr Anthony Pavia (Member), and Mr Maurice Caruana (Member), 

convened a public hearing on 22 July 2005 to discuss this objection. 

 

Present for the hearings were: 

Polidano Group 

Mr Charles Polidano – Managing Director 

Dr Anna Mallia – Legal Representative 

Mr Tarcisio Mifsud – Consultant 

 

Multigas Ltd 

Mr Michael J Mallia – Managing Director 

Dr Joe Caruana Scicluna – Legal Representative 
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Government Pharmaceutical Services 

Dr John Cachia (Director Institutional Health; A/Director General, Health 

Department) 

Ms Miriam Dowling (Chairperson, Contracts – Adjudicating Committee) 

Ms Amanda Camilleri (Pharmacist) 

 

Witness 

Mr Edwin Zarb (Director General Contracts) 

Ms Anna Debattista (Director GPS) 

Mr Tonio Cassar (Director, Inspectorate & Licensing Enforcement, 

Medicines Authority) 

 

After the Chairman’s brief introduction, the representatives of Polidano Bros. Ltd. 

were invited to explain the motivation behind their objection.   

 

Dr Anna Mallia, the appellant’s legal representative, commenced her intervention by 

making reference to a letter dated 8 April 2005 wherein the Department of Contracts 

informed Polidano Bros Ltd that the tender for the supply of Medical Oxygen in 

Cylinders had been awarded to Multigas Ltd for one year only (albeit the tender had 

originally been issued for three years) for the price of Lm0.767 per cubic metre 

delivered. However, subsequently, they came across a notification (dated 27 April 

2005) published on the Department of Contracts’ Notice Board which stated that the 

period of the contract in question had been extended from one to three years under 

the proviso that the ‘Marketing Authorisation’ was issued during the first year of the 

contract. She continued by stating that, according to Regulation 25 of the Public 

Contracts Regulations 2003, such contracts could only be extended if the Director 

General Contracts ‘considered that circumstances so warrant in the public interest.’ 

 

Dr Mallia insisted that the decision was not made in the public interest because 

according to their calculations, Polidano Bros. Ltd.’s offer was cheaper than that of 

Multigas Ltd. by about Lm 3,000 over a period of 3 years.   The appellant tabled a 

copy of all their calculations. 

 

Polidano Bros. Ltd.’s legal representative mentioned the issue of tests by 

maintaining that in their tender Multigas Ltd. had indicated  that they were going 

to carry out cylinder testing at ten year intervals whereas the tender specification 

stated that these had to be done every five years.  

 

Dr Mallia said that according to the notification of the original award of contract 

for a period of one year, Multigas Ltd. had until 2 March 2005 to object to such 

decision.  Multigas Ltd. decided to request the Director General (Contracts) to 

extend the contract provided that they obtain a Marketing Authorisation within the 
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first twelve months, following the granting of the award.  The appellant’s lawyer 

stated that this was not according to the procedure as laid down in Regulation 103 

of the Public Contracts Regulation 2003 (LN 299/2003) which clearly specifies 

that, whenever a tenderer is aggrieved by a proposed award of contract, an 

objection could be lodged.  Thus, contended Dr Mallia, the Director General 

(Contracts) should have told Multigas Ltd. to appeal rather than accepting their 

suggestion and granting them an extension.  Furthermore, she contended that the 

Regulation 5 (2) (j) of the Public Contracts Regulation 2003 was applicable for 

contracts which were about to expire and not for similar circumstances. 

 

Polidano Bros. Ltd.’s legal representative placed major emphasis on the fact that 

her clients were contesting the extension because this decision was not taken in the 

public interest. 

 

Mr Tarcisio Mifsud, a Consultant to Polidano Bros. said that the appellant had 

invested in state of the art, brand new, equipment that was imported from the USA 

and Europe, in order to enable the Company to manufacture and supply oxygen 

and nitrogen.  Mr Mifsud claimed that they had obtained all the relative MEPA 

permits to be able to manufacture medical oxygen. 

 

Mr Mifsud gave a detailed breakdown of Multigas Ltd.’s and Polidano Bros. Ltd.’s 

prices based on a volume of 33,744 cubic metres per annum as per tender 

document to substantiate their claim that according to their calculations their 

overall contract value in respect of known items (frequency of occurrence in 

respect of loss of cylinders caps and cost of damages to cylinders were unknown) 

was cheaper by Lm2,985.  Furthermore, Mr Mifsud claimed that their calculations 

showed that the only item that Multigas Ltd. was cheaper on was the unit price 

delivered to store/site while Polidano Bros. was either cheaper or offering the same 

price for the other items, namely, unit C.I.F. price, rental charges, costing for loss 

of cylinders caps, cost of damages to cylinders. 

 

With regard to the deposit, Mr Mifsud said that, were one to take into account the 

fact that Polidano Bros. Ltd. were requested to pay Lm921 when lodging the Letter 

of Objection, then the value of the contract should have amounted to Lm92,100.  

He said that on the basis of the above mentioned annual volume for three years at 

Lm0.65 per cubic metre (excluding VAT), then the value of contract and deposit of 

objection should have amounted to Lm65,800 and Lm658 respectively.  He argued 

that once the deposit requested was higher by Lm263, he assumed that there was 

an additional turnover of Lm26,300.  However, at this stage, the PCAB drew Mr 

Mifsud’s attention about the fact that the deposit was calculated on the estimated 

value of tender and not on the awarded contract value. 

 

On his part, Mr Mallia, representing Multigas Ltd., replied to comments made by 

Polidano Bros. Ltd.’s representatives’ by stating that, in actual fact, it was the 
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appellant who quoted for an imported product.  Multigas Ltd’s Managing Director 

declared that Multigas Ltd. was not an importer but a manufacturer of medical 

oxygen. Mr Mallia claimed that his company had been supplying medical oxygen 

to hospitals in Malta for many years and also supplied nitrogen to ST 

Microelectronics’ plant in Kirkop. Moreover, Multigas Ltd.’s representative 

declared that they had invested in new equipment to comply with EU rules on 

medicinal products which became compulsory on 1 May 2004. 

 

On a point raised earlier in the hearing by Polidano Bros. Ltd., Mr Mallia said that 

it was not true that his Company always had the monopoly in this sector because in 

the past, when Malta Drydocks used to produce oxygen, there were instances when 

the latter competed with them. 

 

With regard to the question of cheaper pricing, Mr Mallia said that Advert 78/2004 

requested quotes for the supply of gaseous oxygen based on an estimated quantity 

of 33,744 metres cubed of gas but with a proviso that any further amount could be 

purchased under the tender.  The quote was to cover a delivered price and Multigas 

 

Ltd quoted a price per cubic metre of gas which was cheaper than that of Polidano 

Bros. by 5.8 cents, with both tenderers including cylinder rentals, lost cylinder caps 

and lost cylinders in their offers.  In view of the fact that the notional number of 

cylinders could fluctuate each year, Mr Mallia claimed that Polidano Bros. Ltd 

could not base their cheaper claim on the fact that their cylinder rental rate was 

lower than that of Multigas Ltd. 

 

Mr Mallia pointed out that this tender included delivery of cylinders for the first 

time and so they had organised an IT controlled system which would reduce the 

cylinder stocks held by the Health Department and increase those held at Multigas 

Ltd without any effect on the service.  The level of rentals could not therefore be 

fixed at a definite level and used as an argument related to the price of gas 

requested in the advert.  

 

Multigas Ltd’ Managing Director declared that they could not submit claims for 

lost caps because cylinders supplied by the Company did not have such caps.  

Furthermore, he maintained that, for many years, there were no claims for lost 

cylinders as they were controlled under a bar-coded IT system that eliminated loss. 

 

Mr Mallia argued that the price was irrelevant in this case because Polidano Bros. 

Ltd’s offer did not meet the technical specifications as it lacked the necessary 

licences to manufacture and import medical oxygen. Furthermore, added Mr 

Mallia, MEPA’s permit was issued on another company, MEI Trading, and this did 
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not allow Polidano Bros. Ltd. to produce or sell medical oxygen.  This was due to 

the fact that the necessary licences for the production or sale of such product had to 

be issued by the Health Authorities since MEPA’s permits were only issued in 

connection with the construction of a building and plant. 

 

Mr Mallia claimed that Multigas Ltd had reduced all their oxygen and nitrogen 

prices following considerable investment in new plant and equipment.  A three-

year contract in oxygen ensured a fixed price for the Health Department and this 

had to be seen against a background where the main raw material for oxygen 

production was electricity, the cost of which was certainly indicated to increase 

and not to decrease.  The current tender had been in operation, through extensions, 

for 7 years without any price movement, reflected Mr Mallia. 

 

Contrary to what was stated by Polidano Bros Ltd.’s representatives, Mr Mallia 

emphasised the fact that Multigas Ltd’s offer was the most economically 

advantageous and that the award of contract to Multigas Ltd was in the public 

interest.  Regulation 25 listed various criteria which had to be taken into 

consideration where the award was made to the most economically advantageous 

offer, claimed Mr Mallia.  These included, but were not limited to:- ‘price, delivery 

date, delivery period or period of completion, running costs, cost-effectiveness, 

quality, aesthetic and functional characteristics, technical merit, profitability, after-

sales service and technical assistance’.   

 

At this stage, Mr Mallia denied that Multigas Ltd. was ever given any concession 

whereby the validity period of testing was raised from 5 to 10 years.  He contended 

that they had drawn the attention of the authorities about the fact that the 10-year 

testing was stipulated under existing regulations.  It was also claimed that other 

strong reasons for awarding the contract to Multigas Ltd were evident and ‘inter 

alia’, these included the fact that Multigas Ltd had a track record, both as a 

producer and supplier, of 50 years totally accident-free.   

 

Mr Mallia contended that Multigas Ltd was supplying its own local medicinal 

oxygen from its own plant and site which were specifically set up for the 

safeguarding of the production, quality control and distribution of this delicate 

health product.  According to the Company’s Managing Director, the Company 

holds very large stocks of this product in liquid state and can cater for any type of 

emergency.  It also has a specific arrangement with the world’s largest gas 

multinational, Air Liquide of France, where the latter would supply nitrogen and 

oxygen to Multigas Ltd should a shortage result in Malta, for whatever reason.   

 

This attention of this Board was drawn to the fact that Polidano Bros. Ltd.’s offer 

was for imported oxygen in cylinders.   Mr Mallia claimed that the importation of 
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gas was dependant on various factors most of which would be out of the local 

importer’s control, such as, bad weather conditions when vessels could not sail to 

or from Malta. Hence, he questioned whether it would be in the public interest to 

take such risks on running short of hospital oxygen.   

 

Mr Mallia claimed that medical oxygen was a pharmaceutical product and was 

subject to the extensive and strict regulations related to such products.  Multigas 

Ltd had in place all the required quality control, technical personnel and after-sales 

technical assistance back-up and it was very much in the public interest to award 

the tender to them and not to any importer with no experience in this field. 

 

Multigas Ltd. Managing Director also claimed that they had also enjoyed Quality 

Certification ISO 9002 status since 1994.  Moreover, it was stated that it had also 

been certified to the rigorous Good Manufacturing Practice (GMP) standard; it had 

a manufacturing license issued by the Medicines Authority and is awaiting 

confirmation for its Market Authorisation certification.   He emphasised that these 

were the most essential ingredients in the exercise of this business and they far 

outweigh most other considerations when one was assessing what was 

“economically advantageous” or in the public interest as laid down in regulation 25 

cited above. 

 

In his last remarks Mr Mallia said the tender had originally been issued for three 

years, but the tender was then awarded for only one year since the Health 

Authorities could only waive the Market Authorisation requirement for one year. 

However, he explained that as their prices were based on a three-year period, not 

on one year only, they asked the Contracts Department to issue the contract for 

three years provided the Market Authorisation was obtained during the first year of 

the contract term.  Furthermore, they recommended that if the Market 

Authorisation was not obtained during the first year, the contract would revert to 

the one-year agreement. The Contracts Department accepted their suggestion, and 

the award of the contract was issued accordingly.   

 

Mr Mallia said that, whilst they were in possession of the Manufacturing License, 

the Good Manufacturing Practice (GMP) and that their application for the 

Marketing Authorisation was at a very advanced stage and would be issued 

shortly, Polidano Bros. Ltd. had not yet submitted the application for the 

Marketing Authorisation or specified their Qualified Person (QP) or possessed a 

wholesale dealers’ licence to import and sell medicinal oxygen.  It was pointed out 

that the process for the issuing of the Marketing Authorisation by the Medicines 

Authority was long in view of the need to examine in great detail the dossier 

submitted by applicant companies and queries that could possibly arise. 
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When Mr Edwin Zarb, Director General Contracts, took the witness stand, the 

PCAB asked him whether it was normal practice for the Department of Contracts 

to accept a suggestion by a successful bidder for the extension of a contract and, if 

the reply were to be in the negative, was it possible for him to explain why the 

exception in this particular instance.   

 

Mr Zarb replied that, usually, extensions were given on termination of contracts.  

He explained that in this particular case the tender was issued for a period of three 

years and that, originally, the contract was awarded for one year only and the 

reason given by GPS was that the tenderer did not have the Marketing 

Authorisation.  Following this, on 21 February 2005, his Department received a 

request from Multigas Ltd to reconsider their decision so that the one year period 

would be extended to 3 years under the proviso that they obtained the Marketing 

Authorisation within the first year of the contract, failing which contract would be 

reverted to one year.  He said that Multigas Ltd’ request was accepted after being 

informed by the Government Pharmaceutical Services that they found no objection 

to award tender accordingly.  

 

With regard to the fact that in their letter sent to Polidano Bros. they had indicated 

the price offered by the selected bidder, Mr Zarb said that it was standard 

procedure to give such information to unsuccessful bidders when a contract was 

awarded. 

 

When the Director of Contracts was specifically referred to Clause 3 of the 

Specifications & Conditions in the tender document which stated that: 

 

Quote 

 
‘The tenderer shall quote separate unit prices as stipulated on the schedule 

attached for the 1
st
, 2

nd
, and 3

rd
 year respectively from the date stipulated in the 

L.A.

Adjudication of offers will be based on the total of these three prices. 
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The Director Government Pharmaceutical Services reserves the right to award 

the tender for the 1
st
 year only, or for the 1

st
 and 2

nd
 year, or for the 1

st
, 2

nd
 and 

3
rd

 year, from the date of the Letter of Acceptance’

Unquote 

 

Mr Zarb said that if it were not for the Marketing Authorisation, once the tender 

was issued for three years, the contract would have been awarded for three years 

and not for one year and extended for two years. 

 

Ms Anna Debattista, Director GPS, testified that as oxygen was considered as a 

medicinal product, there were certain requirements. Government bought only from 

those suppliers which had a wholesale dealer’s licence.   

 

On cross-examination by the PCAB, she declared that Polidano Bros Ltd’s offer 

had been disqualified because they did not have a wholesale dealer’s or 

manufacturer’s licence in order to carry out pharmaceutical activities, claiming 

also that, during the adjudication of this tender the GPS continued to periodically 

check with the Medicines Authority about the licensing status of both suppliers.  

 

When cross-examined by Dr Anna Mallia regarding their recommendation for the 

extension, Ms Debattista said that, in actual fact, this was not an extension because 

the tender was issued for three years and according to Letter of Acceptance 

88/2005 dated 7 April 2005, which she quoted textually:  

 

 ‘This contract shall run for a period of twelve (12) months commencing on the 

date of receipt of this letter to be extended for a further two (2) years at the same 

rates and conditions, provided that you obtain the Marketing Authorisation for this 

item, within the first year of the contract failing which the contract will revert to 

one year.’  

 

She confirmed that the Director GPS and the Director General Health were 

consulted by the Contracts Department and jointly decided not to object to 

Multigas Ltd.’ s proposal. 

 

At this point, the PCAB drew her attention that the extension of this tender was 

regulated by Clause 4 of the Specifications & Conditions of the tender which 

specified that: 
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‘In instances where the Department deems fit, the Director, Government 

Pharmaceutical Services may, with the consent of the contractor, extend the 

contract period by a further six (6) months at the same price rates and under all 

the original contract conditions.’ 

Ms Debattista replied in the affirmative but said that they took into consideration 

various factors, such as, (a) the medical oxygen was a vital medical product, (b) the 

long time taken in the adjudication process and (c) the licenses required. 

 

At this stage, Dr Joe Caruana Scicluna, Multigas Ltd’s legal advisor, pointed out 

that according to clause 3 Specification and Conditions the tender could have been 

awarded for one (1), two (2) or three (3) years, subject to obtaining the Marketing 

Authorisation. 

 

Mr Tonio Cassar, Director Inspectorate and Enforcement, Medicines Authority 

commenced his testimony by explaining that a manufacturing licence of a 

medicinal product covered the wholesale distribution of locally manufactured 

products.  He confirmed that Multigas Ltd had a manufacturing licence for the 

production of medical oxygen, while Polidano Bros. Ltd did not have the 

wholesaler dealer’s licence. According to Mr Cassar, the appellant had applied for 

the wholesaler dealer’s licence in November 2004 and this application was still 

under consideration as the pertinent authorities were still waiting for further 

documentation from the company. 

 

Mr Cassar said that Multigas Ltd. applied for the Marketing Authorisation for 

oxygen on 11 March 2005. He declared that the assessment of the application was 

ready, and the Medicines Authority should issue the necessary licence by the end 

of this month. He confirmed that Polidano Bros. Ltd. had not yet submitted a 

formal application for the Marketing Authorisation.  At this point, Dr Mallia 

claimed that Polidano Bros. Ltd had already made informal contacts with the 

Medicines Authority with a view to submit the Marketing Authorisation 

application, and could get it in a year’s time. 

 

Following specific questions asked by the PCAB, Mr Cassar replied that, 

according to EU directive and Medicines Act and subject that everything was 

according to requirements, the maximum period to issue the Marketing 

Authorisation was 210 days. 

 

Mr Cassar concluded his intervention by stating that every manufacturer should 

have a qualified person who had to be a technical person with at least two years 

experience, having a science degree and that usually this person was a pharmacist.  

Amongst other responsibilities, such a person was responsible for the certification 

153 



of products, their release on the market and that the product was according to 

specifications.  He said that unless the qualified person was not approved 

according to the Medicines Act no licence would be issued. 

 

At this stage, the public hearing was concluded and the PCAB proceeded with its 

deliberations before reaching its decision. 

 

The Board, 

 

having noted that the appellant, in terms of his “reasoned and 

motivated letter  of objection” dated 18 May, 2005, and also through his 

verbal submissions presented during the public hearing held on the 22 

July 2005, had:-  

 

a. original decision dated 8 February, 2005 and extend the period 

of the contract from one to three years maintaining the original 

proviso that this extension is subject to the issue of the 

Marketing Authorization during the first year of the contract”; 

 

b. contested the issue that the decision referred to in (a) above, 

namely to extend the contract period from one to three years, 

was actually taken “in the public interest”, in line with the terms 

of the provisions of regulation 5 (2) of the Public Contracts 

Regulations, 2003 (Legal Notice No. 299 of 2003 which, inter

alia, empower the Director of Contracts “ (j) to approve 

extensions in the duration of contracts awarded by him if he 

considers that circumstances so warrant in the public interest”; 

c. mentioned cost, financial, commercial and other  reasons (listed 

in Polidano Bros. Ltd’s letter under reference and also backed by 

the costings schedule presented during the said public hearing) 

in support of the appellant’s contestation that the decision to 

extend the contract period was not in the public interest;

 

having examined clauses 3 and 4 of the “Specifications & Conditions” 

of  the Tender which respectively regulate (i) the contract period award 

(clause 3) and (ii) the contract extension modalities (clause 4), 

reproduced hereunder:- 

 

Clause 3: The tenderer shall quote separate unit prices as stipulated 

on the schedule attached for the 1
st
., 2

nd
., and 3

rd
. year 

respectively from the date stipulated in the L.A. 

Adjudication of offers will be based on the total of these 

three prices.  The Director Government Pharmaceutical 

Services reserves the right to  award the tender for the 1st 
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year only, or for the 1st and 2
nd

 year, or for the 1
st
, 2

nd
 and 

3
rd

. year,  from the date of the Letter of Acceptance.” 

Clause 4:  “In instances where the Department deems fit, the Director 

Government Pharmaceutical Services may, with the consent 

of the contractor, extend the contract period by a further six 

(6) months at the same price rates and under all the 

original contract conditions” 

 

having noted that in terms of the notice dated 9 February, 2005 and 

exhibited in the offices of the Director of Contracts, the public was 

notified that, on 8 February, 2005, the General Contracts Committee 

had recommended, and the Director General (Contracts) had endorsed  

inter alia the recommendation to award Tender CT78/2004 (Supply of 

Medical Oxygen in Cylinders) to Multigas Ltd for the price of Lm0.767 

per cubic metre, specifying that the contract was awarded “for 1 year 

only”; 

 

having also noted that in terms of the said published notice, tenderers 

were informed of the modalities to be followed in the event they 

objected to the listed awards, including the award of the tender under 

reference  

 

having obtained from both (a) the Director General (Contracts) and (b) 

the Director Government Pharmaceutical Services, confirmation to the 

effect that the decision to award the contract “for a period of twelve (12) 

months …… to be extended for a further two (2) years at the same rates 

and conditions, provided that you obtain the Marketing Authorisation 

for this item, within the first year of the contract failing which the 

contract will revert to one year” (cfr. Letter of Acceptance dated 

7 April 2005 addressed to Multigas Ltd) was taken in the light of the 

representations and recommendations made by Multigas Ltd in terms of 

their letter dated 21 February 2005 following the award of the contract 

to Multigas Ltd in terms of the notice published on 9 February 2005  

reached the conclusion that the decision taken by the Director General 

(Contracts) to extend the contract period “for 1 year only,  as published 

in the notice dated 9 Febraury 2005, by “a further two (2) years at the 

same rates and conditions” as quoted in the Letter of Acceptance dated 

7 April 2005 addressed to Multigas Ltd, was not in accordance with the 

stipulated conditions of the tender, in so far as (a) the contract period 

award options and (b) the contract period extension modalities are 

concerned (namely, clauses 3 and 4 of the “Specifications & 

Conditions” of  the Tender) and, in consequence, the Board decided to 

uphold the appellant’s objection to the decision taken to extend the 
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period contract from one (1) year to three (3) years in terms of the 

5th paragraph of the Letter of Acceptance issued on 7 April, 2005. 

 

The Board also decided that the appellant should be refunded the deposit paid in 

conjunction with this appeal. 

 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

M. Caruana 
Member 

 

 

1 August 2005 
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PUBLIC CONTRACTS APPEALS BOARD 

 

Case No. 39 

 

Re: CT 2254/2004, Advert No. CT 127/2004, GPS07.209.T03MC 

Supply of Medical Oxygen in Bulk 

 

 

This call for offers covering a three year period, published in the Government 

Gazette on the 15 June 2004, was issued by the Contracts Department following a 

formal request, dated 25 March 2004, made by the Government Pharmaceutical 

Services (GPS). 

 

The estimated cost of this tender was Lm653,632. 

 

The Government Pharmaceutical Services appointed an Adjudication Board 

consisting of  

 

M. Dowling – Chairperson 

Ing. J. Muscat – Member

Mr. A. Camilleri – Member

Ms. M. Mejlak – Clerk 

 

to anlayse the two offers received (within the context of the three package system) 

on closing date for submission of offers which was 9 September 2004, following 

an extension granted by the Director of Contracts. 

 

On 17 June 2005, the Contracts Committee formally notified Messrs Polidano 

Group Ltd that their tender was not among the selected ones qualifying to the next 

phase, namely the analysis of prices, since their company “is not in possession of a 

wholesale manufacturing license for carrying out pharmaceutical activities.  

 

As a result, Messrs Polidano Group Ltd. filed a Notice of Objection on 

23 June 2005 against the said decision.

 

The Public Contracts Appeals Board (PCAB) made up of Mr. Alfred Triganza 

(Chairman), Mr. Anthony Pavia (Member) and Mr Maurice Caruana (Member), 

convened a public hearing on 22 July 2005 to discuss this objection. 
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Present for the hearings were: 

 

Polidano Group 

Mr Charles Polidano - Managing Director 

Dr Anna Mallia - Legal Representative 

Mr Tarcisio Mifsud - Consultant 

 

Multigas Ltd 

Mr Michael J Mallia - Managing Director 

Dr Joe Caruana Scicluna - Legal Representative 

 

Government Pharmaceutical Services  

Dr John Cachia - (Director Institutional Health; 

  A/Director General, 

  Department of Health) 

Ms Miriam Dowling - (Chairperson, Contracts –  

  Adjudicating Committee) 

Ms Amanda Camilleri - (Pharmacist) 

 

Witnesses 

Mr Mario Borg  - (Department of Contracts) 

Ms Anna Debattista - (Director, Government 

  Pharmaceutical Services (GPS)) 

Mr Tonio Cassar  - (Director, Inspectorate & 

  Licensing Enforcement, 

  Medicines Authority) 

 

After the Chairman’s brief introduction, the representatives of Polidano Bros. Ltd. 

were invited to explain the motivation behind their objection.   

 

 

At the beginning of the sitting, on the request of Polidano Bros. Ltd.’s legal 

representative, namely Dr Anna Mallia, it was clarified that the words ‘not among 

the selected ones’ were used because this was a ‘Three Package Tender’.  Also it 

was established that there was only another bidder, namely, Multigas Ltd.

 

Following this clarification, Dr Mallia made reference to a letter dated 17 June 

2005 wherein the Department of Contracts informed Messrs Polidano Bros Ltd 

that their tender for Medical Oxygen in Bulk was ‘not among the selected ones 

since their company was not in possession of a wholesale manufacturing license 

for carrying out pharmaceutical activities.’  She said that from a legal point of 
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view, this kind of licence did not exist because there was either a manufacturing 

licence or a wholesale dealer’s licence. 

 

The PCAB summoned Mr Tonio Cassar (Director, Inspectorate & Licensing 

Enforcement, Medicines Authority) who confirmed Dr Mallia’s statement that a 

‘wholesale manufacturing licence’ was not specified in the law.  He was of the 

opinion that it must have been written by someone who did not have a technical 

background of the subject. 

 

Mr Cassar also explained that in order to obtain a licence, an applicant needed to have 

a Good Manufacturing Practice (GMP).  Also he declared that at this moment 

Polidano Bros. Ltd. had neither a Manufacturing licence nor a Wholesale dealer’s

licence.  However, he confirmed that the appellant had already applied for the latter 

type of licence. 

 

The same witness proceeded by stating that the issue of licences was regulated by 

various Legal Notices under the Medicines Act such as: 

 

LN 143/2004 for Manufacturing Licence;  

LN 154/2004 for Importation and Distribution Licence (Wholesale 

Distribution) and  

LN 378/2004 – referring to specific Amendments.   

 

Dr Anna Debattista Director, Government Pharmaceutical Services, testified that 

the recommendation by the GPS to the Contracts Department showed that there 

was a slash between the words “wholesale” and “manufacturing” which indicated 

that they were two separate licences. 

 

The last public official who took the witness stand was Mr Anthony Borg from the 

Department of Contracts, who confirmed that he was the writer of the letter sent to 

Polidano Bros. Ltd.  Mr Borg declared that he had erroneously left the slash out, 

which was written on the side of the page, through an oversight.  His attention was 

drawn by this Board to the fact that this was a vital slash because it indicated two 

different licences. 

 

This Board informed Mr Borg also that Dr Mallia had drawn the PCAB’s attention 

regarding the fact that the Regulation quoted in the letter should have been No 102 

of the Public Contracts Regulations 2003 and not No 82 of the Public Contracts 

Regulations 2005. 

 

Mr Michael Mallia of Multigas Ltd. intervened by claiming that the formal 

objection filed by Polidano Bros. Ltd contained statements attributed to his 

company which were unfounded and totally incorrect.  The relevant facts were 

clearly known to the Health Authorities and therefore points (d) to (h) of the said 

letter were considered as not relevant or applicable to Multigas Ltd. 
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Mr Mallia declared that they had been manufacturing bulk medical oxygen for 

many years and Polidano Bros. Ltd. had stated that they “will shortly be the only 

ones in Malta who can manufacture bulk medical oxygen”.  He insisted that 

Polidano Bros. Ltd.’s claim that Multigas Ltd. was only in possession of a licence 

enabling the latter to import but not to produce was completely fictitious as they 

had a manufacturing licence. 

 

As regards point (a) of the objection, Mr Mallia said that the two tenders were 

distinct and separate because: 

 

they referred to supply of medicinal product under completely different 

states (liquid & gas), packaging (road tankers or bowsers and cylinders) and 

temperatures and pressures;  and 

 

the two tenders were also subject to different procedures.  The offer for 

medicinal oxygen in cylinders had a “one-envelope” procedure which 

therefore entailed opening of the whole offer in one go, irrespective of the 

“technical status of any tenderer.”  On the other hand, the offer for bulk 

medicinal oxygen (in road tankers) was subjected to the “three-envelope” 

procedure which involved a bid-bond in envelope one, after which the  

 

technical offer in envelope two would be opened.  If this technical offer was 

found to meet the health requirements, which Mr Mallia claimed that in 

Polidano Bros. Ltd.’s case it did not, then the commercial offer in envelope 

three would be opened. 

 

Finally, Mr Mallia responded to Polidano Bros. Ltd’s statement, namely that they 

had “all the relative MEPA permits to be able to manufacture medical oxygen” by 

stating that this Authority could only issue permits for the setting up of structures 

and machinery and that permits to manufacture medical oxygen could only be 

issued by the Health Authorities. 

 

At this stage, the public hearing was concluded and the PCAB proceeded with its 

deliberations before reaching its decision. 

 

The Board, 

 

having noted that appellant’s offer was adjudicated as non-compliant with 

the technical specifications, and was discarded unopened since it was not 

considered eligible to pass on to the next stage of the tender procedure (the 

consideration of the financial package – “Package Three”); 
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having also examined appellant’s verbal and written reasons (in terms of the 

letter dated 23 June 2005) for contesting the decision taken to discard  the 

Company’s offer; 

 

having perused the findings and recommendations of the Adjudication 

Board in terms of the report dated 9 June, 2005, in particular, that section of 

the report which, following the evaluation of  appellant’s bid, recommends 

as follows (reproduced hereunder):- 

 

 “Recommendations:  Offer was not taken into consideration as agent is not 

in possession of a wholesale/manufacturing license for carrying out 

pharmaceutical activities.  Offer is not acceptable (Red 48).  Not 

recommended. For the opening of envelope 3.” 

having secured confirmation that  the possession of  a wholesalers or a 

manufacturers licence for the carrying out of pharmaceutical activities was a 

basic and indispensable requirement on the part of  all tenderers to qualify 

for consideration; 

 

having obtained from the Director Inspectorate and Enforcement 

(Medicines Authority), verbal evidence under oath to the effect that the 

appellant was not in possession of a wholesalers licence or a manufacturers 

licence; 

 

upheld the decision reached by the Adjudication Board, as endorsed by the 

Contracts Committee, namely, that Messrs. Polidano Group Ltd.’s offer did not 

qualify for further adjudication, given that it did not meet an important requirement 

of the Specifications and Conditions of the tender, namely the possession of a 

wholesalers licence, and should therefore be discarded during this stage of the 

proceedings. 

 

In consequence, the Board has decided to reject the complaint raised by the 

appellant and authorises the tender award procedure to continue with the exclusion 

of appellant’s bid. 

 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

M. Caruana 
Member 

 

 

1 August 2005
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PUBLIC CONTRACTS APPEALS BOARD 
 

Case No. 40 

 

Re: CT 2001/2004, Advert No. CT 94/2004, DH2185/03 

Pre-Qualification Questionnaire for the Supply, Installation and 

Commissioning of a Clinical Waste Decontamination Plant 

 

In April 2004 the Health Division, through the Department of Contracts, issued a 

pre-qualification questionnaire document for the supply, installation and 

commissioning of a clinical waste decontamination plant together with ancillary 

equipment and services at Mater Dei Hospital. 

 

The closing date for submissions was 15 June 2004 

 

An Adjudication Board consisting of  

 

Mr Joseph Stafrace  - Assistant Director, Health Division 

(Chairman) 

Dr Michael A Borg  - Consultant Infection Control, 

 St. Luke’s Hospital 

Mr Dennis Grech  - Operations Manager, 

 St Luke’s Hospital 

Eng. Chris Attard Montalto - Manager Medical Equipment, 

 Mater Dei Hospital 

Ms Henriette Debono  - Hazardous Waste Officer, 

 WasteServ Malta Ltd 

 

was constituted to anlayse a total of twenty six (26) proposals. 

 

Following clarifications requested by Messrs Environmental Services Ltd 

(representing WRE Ltd) and correspondence relating thereto, on 19 April 2005 the 

Adjudication Board formally reported to the General Contracts Committee that 

‘inter alia’ “This pathological waste efficacy requirement was the critical factor 

behind the original elimination of this bid.  It is clear that the AB’s original 

interpretation was correct and has been simply substantiated by further 

investigation.  As a result the AB once again recommends, that the bid in question 

should not be short-listed for the second phase and to be eliminated for the very 

same reason for which it was not included in the original shortlist insofar as 

efficacy in the treatment of pathological waste is concerned.”, thus discarding in 

the process the offer submitted by Messrs Environmental Services Ltd.   
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As a result of this decision, Messrs Environmental Services Ltd filed a Notice of 

objection on 30 May 2005 against the decision taken by the General Contracts 

Committee not to short-list the Company’s offer. 

 

The Public Contracts Appeals Board (PCAB) made up of Mr. Alfred Triganza 

(Chairman) with Mr Anthony Pavia and Mr. Maurice Caruana, respectively acting 

as members, convened two public hearings on 18 July 2005 and 29 July 2005 to 

discuss this objection. 

 

Present for the hearings were: 

 

Environmental Services Ltd/WRE Ltd 

Dr Anna Mallia – Legal Adviser 

Dr Ramiro Cali-Corleo MD MSc – Managing Director, ESL 

Dr Kenneth Stewart – Managing Director WRE Ltd, Scotland 

 

Health 

Mr J Degiorgio – Assistant Director, Finance 

Ing Ray Piscopo – Mater Dei Hospital 

 

Adjudication Board 

Mr Joseph M Stafrace – Assistant Director, Health Division (Chairman) 

Dr Michael A Borg – Consultant Infection Control, St Luke Hospital (SLH) 

Mr Denis Grech – Operations Manager, Estates and Waste, St Luke Hospital (SLH) 

 

After the Chairman’s brief introduction, the representatives of ESL/WRE were 

invited to give a brief resume’ relating to the motives leading to their objection.   

 

Dr Anna Mallia, the appellant’s legal representative, explained that her client was 

under the impression that on 8 February 2005 (the date of the PCAB’s report 

relating to the first objection raised by her client in connection with the same 

tender) the PCAB had already decided in their favour after evaluating all the 

technical aspects of the tender and that they had already availed themselves of the 

procedure under Regulation 102 of Legal Notice 299/2003 and surpassed it.  

Therefore, she claimed that the next stage was to proceed with the tender process 

itself and not to return to the pre-qualification stage.  She insisted that, in the 

prevailing circumstances, it was imperative that, first, one should clarify the legal 

considerations relating to this matter.  Dr Mallia pointed out that Regulation 102 

(9) of the Public Contracts Regulation 1999 specified that: 

 
‘The decision of the Board shall be final and binding on all parties and the award 

procedure shall proceed in accordance with its decision.’ 

At this stage, Mr A Pavia, PCAB, intervened to clarify that during the sitting of the 

26 January 2005, this Board had found that the evaluation process had not been 

carried out in full due to a misunderstanding on two items and, as a consequence, it 
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decided that the evaluation process should be carried out in full with the further 

necessary evaluation of the offer made by the same appellant. 

 

Mr Stafrace contended that, technically speaking, they were still at the pre-

qualification stage.  He insisted that they had not yet concluded this phase and the 

PCAB had still to decide whether to include the appellant to the short listing for 

the closed tender phase. 

 

Dr Cali-Corleo, contended that, following the PCAB’s original decision, the 

Adjudication Board did not evaluate further but it actually re-evaluated what they 

had already examined before.   

 

When asked by this Board about the exercise carried out in the pre-qualification 

process after the Board’s decision, Dr Borg explained that in view of the fact that 

in the case of ESL the evaluation had stopped at the preliminary stage, they 

undertook the same detailed process of assessment as was done with other 

companies that had passed through the initial phase. He proceeded by saying that 

they reviewed documents which were not even available at the initial appeal stage 

including totally new scientific documentation. During this process they had to 

establish whether the technology they were proposing was capable to process all 

types of clinical waste. He contended that the appellant did not produce any 

scientific evidence to support its claim regarding efficacy. Mr Stafrace interjected 

and added that, apart from the point raised by Dr Borg, the facility proposed was 

not suitable for the need of the new hospital and therefore could not be accepted 

for further evaluation in the next tendering stage. 

 

Mr Denis Grech, another member of the Adjudication Board, testified that 

following the PCAB’s decision, they reviewed all the documentation, asked for 

further clarifications and documentation, raised a number of queries, and even 

allowed the appellant to make a presentation.   He proceeded by explaining that 

this procedure was not adopted at the earlier stage with the appellant because they 

were eliminated at the preliminary stage.   They came to the conclusion that the 

validation studies presented by ESL did not conform to the minimal standard set in 

the State and Territorial Association on Alternative Treatment Technology. 

 

(STAATT) document.  They also asked the bidder to submit copies of 

environmental/ state licences as they did with the others and as originally requested 

in the Pre-Qualification questionnaire.  He said that from the documents submitted 

it was established that the Dublin Plant could not process blood products which 

was amongst the waste streams.  They did not receive the copy of the Licence 

pertaining to the Antrim plant, which was brought up for the first time in the 

March presentation. 

 

Dr Mallia claimed that the pre-qualification phase was not contemplated in the law 

and asked the PCAB to seek legal advice regarding the interpretation of the 
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regulation before it proceeded with the technical reasons.  However, the PCAB 

pointed out that, first, they had to establish whether they were re-discussing the 

same issues which were raised and decided upon in the first appeal. 

 

Dr Cali-Corleo said that in the first hearing the matter of skips was conceded and 

that of pathological waste treatment efficacy was also decided in their favour.  In 

fact he claimed that in the PCAB’s decision it was stated that: 

 
‘Appellant provided evidence to prove that the waste treatment system proposed 

was capable to process all types of clinical waste.’ 

 

He argued that the telefax message sent by the Department of Contracts on 11 May 

2005 which stated that the bid should not be eliminated for the very same reasons 

for which it was not included in the original shortlist insofar as efficacy in the 

treatment of pathological waste was concerned meant that they had re-examined 

items that had already been decided upon.  

 

However, Dr Borg said that originally their offer was eliminated not on the 

scientific and technical characteristics of the decontamination plant offered by the 

appellant since this aspect had not yet been evaluated.  He contended that Messrs 

Environmental Services Ltd were eliminated for other reasons in the remaining 

pre-qualification stage following evaluation of additional documentation. 

 

At this stage, the PCAB suspended the sitting for a few minutes to deliberate on 

the matter. 

 

When the hearing resumed, Mr Stafrace was called to take the witness stand since 

it was considered indispensable for the PCAB to determine on which of the critical 

criteria ESL’s proposal failed in the initial stage, and on which others, if any, it 

failed following the PCAB’s decision. 

 

The witness testified that in the preliminary assessment the STI device did not 

satisfy two of the critical criteria, namely 1.6.21 ‘… can function with waste 

containers > 500 litres’ and 1.6.18   1.6.18.1 ‘Evidence validating compatibility 

and suitability for all infectious waste streams esp pathological’- both marked N 

on the Grid. Mr Stafrace said that subsequent to the PCAB’s decision, the 

appellant did not only fail again on the issue concerning pathological waste but 

also on other two critical criteria namely 1.3.2 ‘Track record and reliability of the 

supplier and their local representative’ and 1.6.27 ‘No potential problems with 

landfilling of end waste nor conflict with local waste or incineration legislation’. 
 

Dr Cali-Corleo interrupted Mr Stafrace and insisted that they were already judged 

on efficacy because they provided evidence. 

 

Mr Stafrace replied by stating that the Board’s technical people were not satisfied 

while Dr Borg insisted that during the first appeal’s hearing he heard assertions and 
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not evidence. It was emphasised that all documentation evaluated after the Board’s 

decision was not assessed before.  

 

A lengthy discussion ensued on the technical consideration of the STI devise with 

both Dr Borg and Dr Cali Corleo making reference to various documentation and 

correspondence to substantiate their arguments on whether the Adjudication 

Board’s decision to eliminate ESL/WRE’s bid was justified or not.   

 

With regard to the Antrim Waste Licence, Dr Borg declared that they had never 

received such a licence while Dr Cali Corleo claimed that the said licence was sent 

by fax to the Adjudication Board.   

 

ESL’s representative rebutted the argument that the document issued by the State 

of Michigan pre-dated the STAATT technical manual, by pointing out that 

STAATT I was much more stringent than STAATT II and therefore demanded a 

higher standard of efficacy.  

 

Mr Stewart, Managing Director WRE Ltd, clarified that the term “identifiable body 

parts” was a specific term used in health care waste treatment and only referred to 

amputated legs and arms.  He said that the Maltese authorities did not intend to 

process these amputated body parts in a clinical waste decontamination plant 

because of ethical reasons. However, STI plant would be able to handle such body 

parts had there not been such ethical issues. 

 

At this stage, the PCAB decided to request both parties to file written submissions 

on what was discussed during this hearing, insisting that these should base their 

arguments on the documentation received before the date of the Adjudication 

Board’s report dated 19 April 2005.  It was agreed that such written submissions 

had to be forwarded by 22 July 2005 at 14.00 hours, following which another 

public hearing would be held on 29 July 2005.  

 

Following receipt of the said written submissions, the PCAB reconvened the 

hearing in order to enable both parties to rebut the points raised in their respective 

written submissions.  
 

Before proceeding with the discussions that ensued during the hearing, it may be 

pertinent to reproduce (in their entirety) the written submissions presented to this 

Board by the respective parties: 
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Submission presented by Adjudicating Board 

 

Quote:  

CT 2001/2004, ADVERTISEMENT NO. 94/2004, DH 2185/03 

PRE-QUALIFICATION PROCESS FOR THE SUPPLY, INSTALLATION AND 

COMMISSIONING OF A CLINICAL WASTE DECONTAMINATION PLANT AT MATER 

DEI HOSPITAL 

 

Submissions following the Public Contracts Appeals Board hearing of 18 July 

2005  

 

Following the request of the Public Contracts Appeals Board (PCAB) at the 

meeting of 18 July 2005, the Adjudicating Board (AB) respectfully presents the 

following arguments in complete rebuttal of the arguments raised by 

Environmental Services Ltd (ESL) in their motivation letter dated 28 June 2004 

(incorrect year?) and subsequently at the abovementioned hearing. In accordance 

with the PCAB chairman’s instructions, the AB is basing its assertions on 

documentation received before the date of its report issued on the 19 April 2005. 

 

 

Objection No 1:  “False and misleading information” 

 

The reference to “false and misleading” information (Attachment 1) is very 

specifically related to the assertion made by Dr. Cali Corleo at the first appeals 

hearing of the 26 January 2005 namely that “ … in Ireland, the documentation 

provided was sufficient for their devise to be granted the licence to handle all 

clinical waste” [Pg 9 of PCAB report 8/2/05] [Attachment 2A] and subsequently in 

the ESL letter dated 1 April, 2005 where in para 3, he states “Our Principals, 

WRE, have confirmed that the Dublin Plant does treat soft pathological waste and 

in particular placentae…..” [Attachment 2B]. These statements have been proven 

to be incorrect by the unequivocal declaration forwarded on the 11 April 2005 by 

Mr. A. Stephens of the Office of Environmental Enforcement in Ireland stating that 

both soft anatomical waste (including placentae) and bulk body fluids are 

prohibited by the licence issued (Attachment 3). There can be no doubt in the 

minds of the AB members that these statements misled the PCAB in the first 

hearing to believe that the Dublin plant (which was used as a testimonial in the 

original tender submission) was authorized to treat these waste streams, when in 

fact this was factually not the case. Furthermore, if the AB had not undertaken the 

exhaustive initiative to seek independent confirmation of these false claims, it 

would also have been misled in the matter. 
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Objection No 2. Date and contents of Michigan document 

 

The pre-qualification document clearly stated in PQ1.6.20 that “the level of 

treatment achieved by the plant as per classification defined by the United States 

State and Territorial Association on Alternate Treatment Technologies (STAATT) 

as validated by relevant testing.” 

 

The testimonial from Michigan is inadmissible because it pre-dates (not post-dates, 

as incorrectly stated in the motivation letter) the STAATT technical manual. The 

date of the STAATT report (which supersedes all previous STAATT 

documentation) is December 1998 (Attachment 4A). The Michigan documents 

submitted by ESL are dated April and November 1996 (Attachment 4B) - a full 

two years previously. In addition they refer to the Chem-Clav® model; the PCAB 

will recollect that one of the issues to which tenderers had objected to in the first 

appeal heard in January 2005 was the reference to the Chem-clav system in the AB 

pre-qualification report, which they said was not the model they were proposing 

for Malta. 

 

Furthermore clause 1.6.2 of the pre-qualification questionnaire clearly states that 

proof of environmental authority authorisation should be from an EU country. 

 

 

Objection No 3.  Track record of similar plants in the EU which process the 

same waste streams as those required in Malta 

 

This is a major issue since it directly affects two critical criteria which the AB 

adopted to eliminate other bidders in the pre-qualification process namely: 

 

PQ 1.6.2 Track record of the technology 

PQ 1.6.27 No potential problems in landfilling or complying with 

legislation 

 

These clauses were included in the pre-qualification questionnaire at the specific 

instance of the Malta Environment Planning Authority (MEPA) that a documented 

track record showing that the technology is approved in EU countries to treat all 

infectious waste streams relevant for Malta would be a pre-requisite for ultimate 

issue of a permit for the plant finally chosen and also for approval for the end 

product to be landfilled. This pre-requisite was included in the AB pre-

qualification report and made clear in the first appeals hearing where as already 

stated, Dr. Cali Corleo had said that this was not a problem because “ … in Ireland, 

the documentation provided was sufficient for their devise to be granted the licence 

to handle all clinical waste” [Pg 9 of PCAB report] [Attachment 2A] and 

subsequently confirmed in the ESL letter dated 1 April, 2005 where in para 3, he 

states “Our Principals, WRE, have confirmed that the Dublin Plant does treat soft 

pathological waste and in particular placentae…..” [Attachment 2B]. 
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However the AB was concerned when, as part of its independent research instituted 

as a result of inadequate official documentation provided by ESL, it came across in 

the internet a Technical Committee report from the Environmental Authority in 

Ireland which indicated that amongst the waste streams “unsuited for treatment by 

the process” were “(iv) identifiable body parts and (v) blood products” [Attachment 

5]. The same document clearly states that “all blood plasma (waste) was … exported 

to Scandinavia for treatment”. The AB was furthermore not convinced by the 

assertion from ESL that the term identifiable body parts referred to limbs. As a result 

the AB sought independent confirmation from the Office of Environmental 

Enforcement in Ireland which is the legal regulatory authority for the Dublin plant. 

Final and irrefutable clarification was obtained through the unequivocal declaration 

by Mr. A. Stephens of the EPA Ireland, stating that both soft anatomical waste 

including placentae and bulk body fluids are currently prohibited by the licence 

issued [Attachment 3]. 

 

During a presentation made by ESL’s principals, held at the Offices of the SLH CEO 

on the 15 March 2005, Mr Randall G. McKee, President STI Services made the first 

reference to another plant, this time in the United Kingdom (Antrim, North Ireland). 

Whilst the AB could have rejected any reference to this plant since it was not included 

in the pre-qualification submissions, for fairness sake, it was deemed admissible for 

evaluation as long as the necessary documentation was provided, namely: 

 

• Full application including the working plan referred to above 

• Commissioning report  

• Environment Management Plan 

 

It was also made clear that this documentation should have been submitted in the 

first instance and unless provided immediately, it would not be possible for the 

Board to include any reference to the Antrim plant in its considerations 

[Attachment 6].  

 

Following this request, ESL faxed a letter from Mr. M. Johnston of the Environment 

& Heritage Service of North Ireland [Attachment 7].  Upon scrutiny however note 

that the following waste streams were “not accepted at the (Antrim) site: 

f) Identifiable anatomical waste 

g) Animal carcasses or parts thereof.

 

This was explained by ESL to be due to “ethical” issues (again repeated by 

Dr. Cali Corleo in the second appeal hearing) but as in the case of the Dublin plant, 

the AB was not convinced, particularly as it could not see ethical issues in the 

treatment of parts of animal carcasses. 

 

The AB attempted to get additional further information of the Antrim facility from 

Mr. Johnston asking specifically whether the plant was authorized for the treatment 
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amongst others of pathological waste and body fluids, similar to that provided by 

Mr. Stephens for the Dublin plant [Attachment 8]. However, the documents received 

did not in any way clarify whether the plant is actually approved and in use for the 

processing of soft tissue pathological waste, stating instead in a non-committal 

manner that their legislation “would allow” such waste to be processed by a non-

burn technology [Attachment 9]. Several phone calls and a fax reminder was sent by 

the Chair of the AB to provide a clear definite reply to the queries raised 

[Attachment 10].  Mr Johnston replied on 18 April 2005, but simply stated that he 

was not in a position to provide any further information [Attachment 11].  In 

addition, the technical documentation requested from ESL was never provided by 

the tenderer other than a letter referring to Mr. Johnston’s fax [Attachment 12]. The 

PCAB will agree that it was the onus of ESL to provide the necessary documentation 

to allow the AB to undertake the relevant technical evaluation and that they had 

more than ample time from June 2004 (when the pre-qualification document was 

published) to April 2005, to provide basic documentation pertaining to their own 

companies. In the light of the foregoing, the AB could not consider the Antrim plant 

as a testimonial since the bidders did not provide the specifically indicated 

documentation in support of their claims, despite clear and specific requests. 

 

Hence the clear conclusion is that ESL were unable to show a sufficient track record 

that would satisfy the PQ requirements (PQ1.6.2) and would provide reasonable 

confidence that a permit would eventually be issued by MEPA without problems in 

obtaining approval of landfill disposal of the end waste (PQ1.6.27). Since these two 

were deemed as critical factors, the bid by ESL should not be considered. 

 

 

Objection No 4.  Efficacy documentation of technology 
 

As already stated in Section 2, above, the pre-qualification document required 

compliance with STAATT protocols and methodology, particularly where 

microbiological tests to validate the efficacy of the system are concerned. These 

are set out in great detail including specific instructions on which organisms are to 

be used for the test [Attachment 13]. 

 

STAATT REQUIRES THAT: “*AS A MINIMUM, ALTERNATIVE TREATMENT 

TECHNOLOGIES SHALL TEST FOR THESE MICRO ORGANISMS: 

 

MYCOBACTERIUM PHLEI * 

MYCOBACTERIUM BOVIS (ATCC 35743) * 

BACILLUS STEAROTHERMOPHILUS (ATC 7953) * 

BACILLUS SUBTILIS (ATCC 19659) * 

 

THE VALIDATION TESTS PROVIDED BY ESL [ATTACHMENT 14] ON THE  

18 MARCH 2005, ESL AND WHICH UNDERTAKEN IN DECEMBER 2004 BY 

ANALYTICAL SERVICES INC. AND INFORMATION FROM SCIENCE LLC, UTILISED 
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“TREATED AND SHREDDED MEDICAL WASTE” SPIKED WITH DIFFERENT BACTERIA 

I.E.: 

 

MYCOBACTERIUM TERRAE (ATCC 15755) 

BACILLUS ATROPHAEUS  (ATCC 9372) 

 

AMONGST THE CONCLUSIONS, WAS THAT THE RESULTS WERE NON-CONCLUSIVE 

FOR MYCOBACTERIUM DECONTAMINATION AND “STI (HAD) DECIDED TO RE-TEST 

AT BOTH SITES FOR MYCOBACTERIUM REDUCTION”.  

 

The AB cannot therefore accept the validation studies presented by ESL since 

these did not conform with the minimal standards set in the STAATT document. 

Any claims of equivalence from individuals or consultants employed by ESL are 

not acceptable to the board which insists on compliance with the official document. 

 

 

Objection No 5.  Relevance of prior appeal decision 
 

The AB strongly contends the arguments raised by ESL’s legal counsel during the 

second appeal hearing of the 18 July 2005 that the PCAB’s decision of the 

8 February 2005 should result in the bid by ESL being automatically shortlisted for 

the closed tender phase, for the following reasons: 

 

1. The AB report dated 8 November 2004 on the pre-qualification process 

clearly indicated that the actual pre-qualification process was preceded by “an 

initial assessment of the offers and eliminated a number of proposals which 

prima facie clearly did not comply with one or more of the critical factors 

….” In this process a number of companies including ESL were eliminated 

without the need to 

 

undertake in-depth analysis of the submissions,  

request further clarifications  

provide a presentation on the technology 

 

In the case of ESL this followed the statement in their original submission that 

pathology specimens as well as small body parts, tissues, fluids and carcasses “ ….. 

can be handled if an optional WR2 ‘Tissue Digester” is also installed” and was 

interpreted to mean that the STI unit was not capable of processing them. Since this 

was a critical requirement, no further evaluation was deemed necessary [Attachment 

15]. 

 

It therefore follows that the first objection by ESL was referent only to this 

preliminary process. The fact that the PCAB upheld this objection meant that 

the AB had to undertake the same detailed process of assessment as that done 

for the other companies that had passed through the initial preliminary phase. 
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In fact the PCAB report dated 8 February 2005 states that “the PCAB ruled 

that, should the appeal by Messrs Environmental Services Ltd be upheld, there 

would remain the opportunity to file another objection if their bid were to be 

eliminated for other reasons in the remaining pre-qualification stages”. This 

is further deducible from the PCAB decision ruling that “once it has upheld 

the appeal lodged by ESL, the evaluation process should now proceed with the 

necessary evaluation of the offer made by the same appellant”. If the PCAB 

had decided otherwise, they would have simply instructed the AB to include 

ESL with the other short listed offers for the second closed tender phase. 

 

1. It would appear that a major factor in deciding the first PCAB appeal in 

favour of ESL was as a result of the PCAB’s conclusion that “appellant

provided evidence to prove that the waste treatment system proposed was 

capable to process all types of clinical waste” [Pg 10, last para, PCAB 

report]. Since, during the first appeals hearing, ESL did not provide any 

documentation to the PCAB for review, it is the AB’s opinion that the 

PCAB must have come to this conclusion based on the verbal 

submissions of ESL and its foreign advisors, especially the statement by 

Dr. Cali Corleo that “ … in Ireland, the documentation provided was 

sufficient for their devise to be granted the licence to handle all clinical 

waste” [Pg 9 of PCAB report]. There can be no doubt that this statement 

referred to the Dublin plant (the Antrim plant was brought up for the first 

time in the March presentation) and that this assertion was later 

ascertained to be false and misleading, as proved above in Section 1. 

 

2. The recommendation that the offer by ESL should not be shortlisted for 

the restricted tender phase is not only based on issues concerning 

pathological waste (which was the subject of the first appeal) but also on 

the lack of evidence to the AB’s satisfaction of its microbiological 

ability, as well as a suitable track record and reliability to a level that the 

Board was satisfied of the likelihood of a complete and satisfactory 

completion of the project in compliance with the Health Division’s 

requirements as set out in the pre-qualification document and the AB’s 

report of the 8 November 2004. 

 

3. Dr. Mallia’s reference to article 102 of Legal Notice 299/2003 during the 

hearing of the 18 July 2005 is not relevant, since these clearly refer to the 

three package system for tenders with an estimated value of over 

Lm250,000. This phase has not yet been reached since the pre-

qualification process, which precedes the three-envelope tender phase, 

has not yet been concluded. Furthermore, these regulations have now 

been repealed by Legal Notice 177/2005. 
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JOSEPH M STAFRACE 

CHAIRMAN 

ADJUDICATING BOARD 

 

22 July 2005 
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Submission presented by Environmental Services Ltd 

 

Quote:  

ESL 

ENVIRONMENTAL SERVICES LTD 

 

Submission to the Public Contracts Appeal Board 

 

Re:  Advert Notice no 94/2004 – Pre-Qualification Process for the Supply, 

Installation and Commissioning of a Clinical Waste Decontamination 

Plant. Ref:  CT2001/2004 

Dear Sirs, 

 

We and our Principals, WRE Ltd object to the decision of the General Contracts 

Committee to eliminate our bid a second time at the pre-qualification stage 

because:  

 

1)  the sole basis of this elimination was the waste treatment efficacy of the STI 

machine and this issue was already decided on in our favour by your good 

selves in the first appeal 

 

2)  the General Contracts Committee decision is based on the erroneous 

interpretation by the Adjudication Board of the information made available to 

them and  

 

3)  we supplied all the information requested by the Adjudication Board that was 

in our power to supply, even when this was not specifically required in the 

Pre-Qualification Questionnaire and none of this information was misleading 

or false as was alleged by the Adjudication Board in their report to the 

General Contracts Committee. 

Permit us to elaborate on the above points and provide documentary evidence 

confirming the truth of what we are stating in this document. 

 

First of all and most importantly, please find attached a letter from our legal 

adviser, Dr Anna Mallia, to your good selves dated 21 July 2005 (Document 1) in 

which she contends that:  

 

a)  we have already gone through the procedure under regulation 102 of Legal 

Notice 299/2003 and your good selves decided in our favour and so since we 

have already availed ourselves of the procedure under regulation 102 of the 

said legal notice and surpassed it, according to the regulation the next stage is 
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not to return to the pre-qualification stage but to proceed to the tender process 

itself. 

 

b)  Your good selves had already decided in our favour on the issue of waste 

efficacy - Appeal board decision on 8 February 2005 Pg 10, final paragraph – 

“Appellant provided evidence to prove that the waste treatment system 

proposed was capable to process all types of treatment waste” - and according 

to the Public Contracts Regulations, the decision of the Appeals Board is 

“final and binding on all parties” (LN 299/2003, Regulation 102, sub-

paragraph 9). 

 

Also permit us to bring to your attention that the Adjudication Board did not 

follow your instructions to them in your decision of 8 February 2005 which was: 

“The evaluation process should now proceed with the further necessary evaluation 

of the offer” (Appeal board decision on 8 February 2005 Pg 11, paragraph 2). 

What the Adjudication Board actually did was re-evaluate (document 2) what they 

had already examined before and on which the Adjudicating Board had already 

declared that “all board members agreed to abide by their original decision” 

(Appeal board decision on 8 February 2005 Pg 9, paragraph 3). 

 

Without prejudice to the above, we insist that the Adjudicating Board did 

misinterpret the documents we provided them with and this led them to 

erroneously believe that the STI device cannot treat pathological waste. 

 

First of all, permit us to draw your attention that all that was requested in the Pre-

Qualification Document was proof that  “the plant being offered has been 

approved, accepted and authorized for use by an environmental authority or agency 

within a European Union (EU) member state” (PQ1.6.2) and “ claims (of efficacy) 

must be backed up by relevant scientific documentation validated by independent 

third parties” (PQ1.6.18.1) and also “the level of treatment achieved by the plant as 

per classification defined by the United States State and Territorial Association on 

Alternate Treatment Technologies (STAATT) as validated by relevant testing” 

(PQ1.6.20) as well as “Any clinical waste decontamination technology shall be 

considered, including those not fully commercialized, as long as it has been 

approved, authorized or accepted for use by the relevant Environmental Authority 

(agency) of the state or country where it is manufactured” (PQ3.6.1) 

 

All the required documents were provided with our original bid and these stated 

that STG Ireland (Sterile Technologies Group, which has no commercial 

relationship with our principals WRE or STI other than purchasing and employing 

STI treatment devices) was granted for the second time the all Ireland 4 year 

contract to treat and dispose of all the clinical waste of both the Republic of Ireland 

and Northern Ireland, therefore in 2 EU countries, through their two plants in 

Dublin and Antrim (document 3); supplied evidence of efficacy from independent 
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laboratories (document 4) and showed approval by a State Regulator from the 

country of manufacture (document 5) 

 

Contrary to what occurred with other bidders, we and our Principals WRE, were 

not approached for clarifications or asked to make a presentation to the 

Adjudication Board and subsequently on 26 November 2004 we were informed 

that our bid was not short listed.  Following our formal request we were further 

informed that the reason for this rejection was: 

 

a)  the STI device was not effective for pathological waste treatment and 
 

b)  the STI device cannot function with the required size of skip. (document 6) 

 

We appealed this decision on 20 December 2004 and during the first Public 

Contracts Appeal Board hearing the matter of the skips was conceded because it 

resulted that the Adjudicating Board had, through an oversight, misinterpreted the 

documents provided by us (Appeal board decision on 

8 February 2005, Pg. 8, paragraph 4).  The matter of the pathological waste 

treatment efficacy was also decided on by your good selves in our favour and you 

upheld our appeal (Appeal board decision on 8 February 2005, Pg. 10, final 

paragraph – “Appellant provided evidence to prove that the waste treatment system 

proposed was capable to process all types of treatment waste”). 

 

Following our successful appeal we received a number of requests for further 

documentation from the Public Contracts Adjudication Board which we did our 

very best to supply despite the narrow time frames and the fact that a number of 

the requested documents are the property of third parties or of government 

authorities and were not in our possession.  A presentation of the technology was 

also requested during which the Adjudication Board requested a number of 

documents all of which were supplied by us (documents 7 to 13).  With regard to 

the time frames allowed us by the Adjudication Board to supply them with extra 

documents not specifically requested in the Pre-Qualification Document, these 

time frames were not as generous as the Adjudication Board would like your 

goodselves to believe. Permit us to draw your attention to the ones requested 

during Easter week (document 8) and the fax sent on Friday 8 April in the 

afternoon requesting the immediate supply of third party owned documents 

(document 12) 

 

We were extremely surprised that following this exercise we received a fax from 

the Department of Contracts which stated that our bid was again not short listed for 

the tendering process for the very same reason it has been rejected before, namely 

lack of proven pathological waste efficacy (document 2).  At our request, the 

Director of Contracts kindly permitted us to examine the full report of the 

Adjudicating Board to the General Contracts Committee where we discovered that 

the Adjudicating Board had once again misinterpreted the evidence provided and 

reached incorrect conclusions. 
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The following are the reasons on which Adjudicating Board, in their report, 

recommended that our bid be rejected and our mitigation of these same reasons.  

 

1. The Adjudicating Board claim that the document issued by the State of 

Michigan (document 5) whereby it grants approval to the STI device to treat 

blood products and pathological waste pre-dates the STAATT regulations (as 

stated in the original pre-qualification Document P.Q. 1.6.20) is totally 

incorrect. The STAATT document was issued in 1994, 2 years before the 

Michigan document (document 14).  Although the Pre-qualification 

Document specified STAATT standards and not STAATT II as claimed in 

the Adjudicating Board report, please be aware that STAATT(1) was much 

more stringent than STAATT II and therefore demanded a higher standard of 

efficacy (document 15 ). Please also note that, contrary to what the 

Adjudicating Board stated in their report, the issuing body, The Department 

of Environmental Quality, is in fact the relevant state regulator for Michigan. 

 

2. STAATT II only requires testing of one species of Mycobacteria and of either 

B. stearothermophilus or B. subtilis as “the use of additional biological 

indicators to demonstrate the efficiency of treatment systems provides no 

additional safeguards to public health and safety” (STAATT II) (document 15).  

The efficacy tests presented at the time of the Pre-qualification Bid which are 

endorsed by the Department of Health of New York (document 4) as well as 

those carried out by Dr Ira Sulkin and Analytical Services Inc (document 16 

and 17) confirm the efficacy of the STI device to achieve the standards required 

by STAATT. Therefore we totally disagree with the opinion of the 

Adjudicating Board that the tests we provided are not compliant with STAATT 

II.  These tests, carried out by Dr Ira Salkin, a leading authority, are fully 

compliant with STAATT as testified by the documents from Analytical 

Services Inc and from Dr Salkin (documents 16 and 17) 

 

3. With respect to the remark by the Adjudicating Board on the fact that certain 

efficacy tests were supplied to them after the Appeals Board of the 26 

January 2005, permit us to point out that these extra specific tests were made 

or presented after the Appeals Board hearing of 26 January 2005 because 

these were either specifically requested during that hearing by the 

Adjudicating Board or requested in communications received by us from 

them after the hearing.   This was done as our wish was and still is to satisfy 

any request Adjudicating Board makes if it is within our power to do so even 

if these had not been specifically asked for in the Pre-Qualification 

Document. 

 

4. We fail to understand the objection of the Adjudicating Board regarding the 

apparent practice of the Dublin plant of bagging and not compacting the 

treated waste.  This, if true, has no relevance at all to our bid as this is a 

purely personal choice of those operators and not an obligatory requirement 
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of the STI device which in fact is usually presented, and has been offered by 

us, in use with a compactor (Document 18). 

 

5. We also wish to bring to your attention that, contrary to the Public Contracts 

Adjudicating Board’s statement, documentation has been provided from the 

relevant regulatory authority certifying that the required types of waste are 

allowed to be treated in the STI Ireland plant (document 19). We do not 

understand the distinction being made by the Adjudicating Board between 

“allowed” and “authorised” when it was the Chairman of the Adjudicating 

Board itself in his fax to the Ireland Regulator, who requested a specific 

clarification whether the STI plant in Antrim would be allowed to treat 

placentas and blood products (document 20).  The fax from the Ireland 

regulator had specifically stated that the STI Plant in Antrim is allowed to treat 

placentas and blood products.  It is reasonable that when the device is 

“allowed” to process such waste by the regulator in writing, the authority is 

satisfied that the device can treat the waste in question to the required 

standards. 

 

6. With regard to question of the treatment of placentas at the Dublin Plant, 

please be aware that while this plant at the present time, but subject to review, 

does not treat this tissue, because of ethical issues and not because of efficacy 

problems, even though the Ireland Health Department is still recommending 

that blood and placentas are treated in a disinfection treatment plant and, as 

you are now aware, the disinfection treatment plants used in all of Ireland are 

STI units (document 21), the Dublin STI plant had been regularly treating 

placentas from March 2000 to April 2005 with full effectiveness (document 

22).  As for blood products, these have always been processed at the Antrim 

Plant and have not been processed at the Dublin plant for commercial reasons 

and not because of a limitation imposed by the regulator (document 23) This 

means that our statements were correct at the time we stated them on 

26 January and 1 April and there was no intention to mislead or provide false 

information as was alleged by the Adjudicating Board in their report.  Had 

the Adjudicating Board contacted us about this we would have been able to 

clarify the matter for them. 

 

The Adjudicating Board had stated during the appeal hearing of the 18 of July that 

they were not supplied with the requested copy of the Antrim Waste License by the 

Environment and Heritage Service, the regulator for N. Ireland, even though the 

same regulator had sent us a copy of the documents sent.   We have contacted the 

official responsible, Mr. Martin Johnston, who confirmed to us on the telephone 

that he did send by fax to the Adjudicating Board the copy of the Antrim waste 

license.  Mr. Johnston also send a confirmation of this in writing by e-mail 

(document 25).  Unfortunately it seems that this has been misplaced at the Health 

Department and did not reach the Adjudicating Board.   We are very unhappy that 

this happened but it is unfair that we are blamed for a document misplaced at the 
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Adjudicating Board’s end.  However, Mr. Johnston has sent us copies of the 

documents he had faxed to the Adjudicating Board, including the license in 

question (document 24) and a full copy will be forwarded to the Adjudicating 

Board should they still wish it. 

 

Although when questioned by the your good selves the Adjudicating Board 

claimed that the STI device did not satisfy two more of the Critical Criteria, even 

though these do not have any mention at all in their report to the General Contracts 

Committee, on questioning they admitted that even these two alleged failure points 

were directly related to and as a consequence of the Adjudicating Board’s mistaken 

impression that the STI device is unable to treat pathological waste to the required 

STAATT standards.  For example, the Adjudicating Board during the Appeals 

Board hearing of the 18 July 2005 claimed that landfilling may be a problem 

because of the Pathological Waste issue.  However the suitability of the treated 

product to be land filled was testified by the copy of the landfill impact report and 

acceptability document supplied by us to the Adjudicating Board on 

18 March and this document was never questioned even in their report to the 

General Contracts Committee. 

 

Permit us also to clarify that the term “identifiable body parts”, which was brought 

up during the Appeals Board hearing of the 18 July, is a specific term used in 

health care waste treatment and only refers to amputated limbs.  We are aware that 

the Maltese authorities do not intend to process these amputated body parts in a 

clinical waste decontamination plant because of ethical reasons, (although the STI 

plant would be able to handle such body parts had there not been such ethical 

issues). 

 

In conclusion, we respectfully request the Public Contracts Appeal Board to 

uphold our appeal firstly because it is clear that the Adjudicating Board have again 

rejected us for the “very same reason” (their words – Document 2) that they had 

rejected us before, that of pathological waste efficacy and this matter had already 

been successfully appealed by us before your good selves and secondly because, as 

we have demonstrated above and corroborated with the all relevant documents, the 

STI device which is a leader in non-burn technology is capable of handling the 

required waste streams. 

 

We thank you for your patience and feel confident in your looking favorably on 

our appeal which would permit us to finally qualify for short listing for the tender 

process itself. 

 

 

Dr R. Cali-Corleo MD MSc 

Managing Director 

21 July 2005 
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Unquote 

 

In the second public hearing, Dr Mallia and Dr Cali-Corleo dealt with the legal and 

technical points respectively.   

 

During her intervention Dr Mallia mentioned all the points included in her letter 

dated 29 July 2005 to rebut the legal arguments brought up by the Adjudicating 

Board in Objection 5 of its written submissions.  

 

Furthermore ESL’s legal reoresentative claimed that the law did not contemplate 

for two phases of pre- qualification.  Her arguments were based on the fact that on 

their two notices of objection dated 20 December 2004 and 30 May 2005 

respectively, the Department of Contracts noted that both objections were 

accompanied with the same mandatory deposit of Lm2, 050 and in terms of Clause 

30 and Part XIII of the Public Contracts Regulations 2003.   

 

When she made reference to the three-envelope procedure, her attention was drawn 

by Mr M. Caruana (PCAB) that according to the Pre-Qualification Questionnaire 

Document (pg 3) ‘Only qualified applicants would then be invited to tender for the 

supply and installation of the infectious waste disposal technology and model 

approved at the pre-qualification stage.’ 

 

Dr Cali-Corleo verbally responded on the technical aspect of the written 

submission received from the Adjudicating Board and presented the PCAB with a 

MEMO containing all his arguments expressed during this hearing. 

 

Further to Objection 1 he said that the Dublin STI plant had been regularly treating 

placentas from March 2000 to April 2005 with full effectiveness. He said that this 

tissue at present was not being treated at this plant because of ethical issues and not 

because of efficacy problems. 

 

Dr Cali-Corleo tabled a reference list to substantiate his claim, namely that the STI 

devise had a proven track record mentioned in Objection 3 of document forwarded 

to all interested parties during the hearing. 

 

When he was rebutting Claim 5 under Objection No 3, Mr Denis Grech conceded 

that the fax could have been received and misplaced.  Then, ESL’s representative 

furnished the Adjudicating Board with the whole document of the Antrim’s waste 

licence.  Furthermore, while he was commenting on Claim 2 under Objection 4, Dr 

Cali-Corleo tabled three other documents to prove his point. 

 

On his part, Mr Stafrace began by declaring that the Adjudicating Board did not 

include ESL/WRE in the shortlisting because of: 
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(a)  pathological waste treatment efficacy,  

(b)  track record and reliability of the supplier and local representative,   

(c)  landfilling suitability – respectively, items  (a) 1.6.18, 1.6.18.1, (b) 1.32 and 

(c) 1.6.27 on the “Grid” (Appendix 1 -  “Critical Criteria” of the Adjudication  

Board’s report dated 8 November, 2004. 

 

He said that Doc Nos 15, 16 and 17 provided by ESL with their written submission 

should not be considered by the PCAB in its deliberations because these had never 

been forwarded to the Adjudicating Board before and also because the latter two 

were post dated as the objection was filed on 30 June 2005 while these documents 

were dated 11 July 2005.  Dr Mallia intervened to explain that such documents 

were additional clarifications to what had already been submitted regarding 

STAATT. 

 

Continuing, Mr Stafrace mentioned that Article 102 of Legal Notice 299/2003 was 

not relevant since this clearly referred to the three package system for tenders with 

an estimated value of over Lm250,000. This phase had not yet been reached since 

the pre-qualification process preceded the three-envelope tender phase. He 

affirmed that the pre-qualification tender was the only offer issued.  Then, he 

elaborated on this issue by quoting from the PCAB’s sentence of 8 February 2005 

wherein it was stated that: 

 
“.. there would remain the opportunity to file another objection if their bid were to 

be eliminated for other reasons in the remaining pre-qualification stages.” 

 

Moreover, the PCAB recommended that: 

 
“… the evaluation process should now proceed with the further necessary 

evaluation of the offer made by the same appellant.” 

 

Mr Degiorgio contended that they were still at the pre-qualification stage. 

 

With regard to their claim that in the PCAB’s decision of 8 February 2005 it was 

stated that “Appellant provided evidence to prove that the waste treatment system 

proposed was capable to process all types of treatment waste”, Mr Stafrace 

contended that the appellant did not produce any scientific evidence to support his 

claim regarding efficacy and that the facility proposed was not suitable for their 

needs. 

 

Mr Stafrace said that from the documents made available to them it did not result 

that the technology offered by ESL/WRE processed pathological waste.   

 

He remarked that MEPA would accept declarations regarding the efficacy of a 

system only from other regulators and not from private companies/ laboratories.  

He emphasised that Mr Martin Johnston said that STI plant at Antrem would be 

‘allowed’ and not ‘capable’ to accept nondescript soft tissue such as placentas and 
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pathological waste. Furthermore, ESL’s statement that STG Ireland had been 

purchasing and employing STI treatment devices, implied that the claims made 

regarding efficacy were not submitted by independent third parties and that there 

was a close business relationship between them.  

 

Mr Grech added that the document submitted by STG was not considered as a 

scientific proof.  He said that PQ 1.6.18.1 specified that “claims (of efficacy) must 

be backed up by relevant scientific documentation validated by independent third 

parties”.   

 

Dr Cali-Corleo replied by stating that he failed to understand how they were 

interpreting that STG Ireland was part of their WRE group.  He said that Sterile 

Technologies Group (STG) in Ireland was a totally separate organisation from 

Sterile Technology Industries (STI) in the USA.  The only relationship between the 

two companies was that STG bought 4 decontamination plants from STI. He was 

of the opinion that it was the operator who could certify the efficacy of waste 

treatment plants.   

 

However, Mr Grech drew the attention of those present that it was the regulator 

who monitored the operator, and the latter had to abide by the licence and other 

conditions issued/imposed by the regulator. He explained that tests had to be made 

in laboratories according to the list of laboratories in STAATT.  

 

With regard to State and Territorial Association on Alternate Treatment 

Technologies (STAATT), Mr Grech said that in the pre-qualification document 

they did not indicate STAATT I or STAATT II but mentioned only STAATT.  It 

was explained that in actual fact STAATT II did not supersede STAATT I because 

some standards in STAATT I (which was issued in 1994) had been reviewed and 

included in STAATT II which was issued in 1998.  He argued that, once they 

issued the pre-qualification in 2004, standards were to be compliant to STAATT II. 

 

As regards the question of the treatment of placentas at the Dublin Plant, Mr 

Stafrace said that in their submission ESL admitted that it “does not treat this 

tissue” and that it did not process pathological waste.  Also, he pointed out that the 

Antrim plant, which was first mentioned during the presentation, held in March 

2005, did not accept ‘Identifiable anatomical waste’ and ‘Animal carcasses or parts 

thereof’. 

 

Dr Mallia explained that human and animal carcasses were not treated together 

because of ethical issues.  She was of the opinion that, had there not been this 

issue, the STI plant would have treated such body parts. 

 

Ms Henriette Debono testified that Mr Martin Johnston’s letter dated 4 April 2005 

clearly indicated the types of wastes that could be accepted in the plant or not.  It 

was specifically stated that identifiable anatomical waste and animal carcasses or 
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parts thereof should not be accepted.  Thus it was understood that these were not 

accepted for operational and not for ethical reasons.  This interpretation was 

corroborated by Mr Grech who added that these items were excluded from the 

specific licence.  He claimed that the processing of placentas was legal in Ireland. 

 

In reply to a specific question by Mr A Pavia (PCAB), Mr Grech, under oath, 

testified that, in the pre-qualification stage, one of the bidders of a certain 

technology gave them a licence that was operational in Ireland which indicated that 

it accepted anatomical waste and animal carcasses or part thereof. 

 

At this point, Dr Cali-Corleo said that he had information that the competitor did 

not treat such parts in Ireland but exported them to Belgium.  He contended that 

they had the same licensing conditions. 

 

On cross-examination by Dr Cali-Corleo, Mr Grech said that the system of the 

other competitor was called autoclave technology. He declared that they did not 

verify with the regulator whether it permitted the treatment of body parts and 

placentas because the appellant provided them with the licence which indicated 

what was precluded. 

 

Mr Stafrace said that the STI model failed in the critical criteria of landfilling 

because they used chemicals in the treatment of waste. 

 

Ms Debono took the witness stand again to testify on this issue.  She said that 

Landfills were divided into three classes: - inert waste, hazardous waste and non-

hazardous waste.  She declared that no waste, even if treated, would be accepted in 

any type landfill if it was infectious. She said that they could not confirm that the 

residue of waste was not infectious because they had doubts about the efficacy in 

the process of pathological waste and on the use of chemicals. 

 

Dr Cali-Corleo replied that they were again being eliminated because of 

pathological waste.  He said that in their original submission they clearly indicated 

that chemicals were used for odour control purposes only.  Furthermore, he 

declared that the use of chemicals, which was given as an option, was not 

obligatory.  Dr Cali-Corleo claimed that they had submitted a document from an 

independent laboratory which confirmed that when the plant was tested without the 

use of chemicals the system proved to be effective. 

 

However, Mr Grech alleged that when the Dublin Authority ordered them to 

remove the chemicals during the commissioning of the equipment, the 

temperatures rose and the plant did not function properly.  In the commissioning 

report it was stated that they had to operate at lower temperature. 
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In reply to Mr Pavia’s question, Mr Grech said that the other bidders that were 

accepted used different technology and processes. He confirmed that none of the 

plants chosen treated waste with chemicals. 

 

Mr Stafrace reiterated that ESL/WRE’s technology was eliminated because it did 

not satisfy all the critical criteria.  He denied that they did not give them ample 

time to submit the required documentation. 

 

In his concluding remarks Dr Cali-Corleo contended that once they provided 

documentary evidence about the efficacy in the system they were offering for the 

treatment of clinical wastes they deserved to be allowed to bid for the tender. 

 

Mr  De Giorgio said that only those bidders whose technology had been shortlisted 

in the pre-qualification would be allowed to tender. 

 

Mr Stafrace declared that in the next phase, they would enter into greater detail and 

that any decision would be based on site visits to ensure that the actual process 

proposed by short-listed bidders was efficacious. 

 

At this stage, the public hearing was concluded and the PCAB proceeded with its 

deliberations before reaching its decision. 

 

This Board, 

 

having examined the reasons given by the General Contracts Committee for re-

disqualifying Appellant’s offer in terms of the telefaxed message dated 11 

May, 2005, namely (quote):- 

 
“Further to the P.C.A.B.‘s decision of the 8 February 2005 a re-

evaluation of the respective offer was carried out by the Adjudication Board. 

This Board’s conclusions state: 

‘This pathological waste efficiency requirement was the critical factor 

behind the original elimination of this bid. It is clear that the Adjudication 

Board’s original interpretation was correct and has been simply substantiated 

by further investigation.  As a result the Adjudication Board once again 

recommends, that the bid in question should not be short-listed for the second 

phase and to be eliminated for the very same reason for which it was not 

included in the original shortlist insofar as efficacy in the treatment of 

pathological waste is concerned 

and

The above confirms that to date the efficacy of the STI Chem Clav have not 

been fully proven to STAATT II standards, as required by the Pre Qualification 

Document 1.6.20 
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The General Contracts Committee has accepted this recommendation” 

 

having considered the objections put forward in writing by Appellant, in terms 

of  his motivated letter of objection dated 28 June 2005; 

 

having heard the detailed reasons given by Appellant during the public 

hearings held on 18 July and 29 July 2005 (supplemented by the written 

submissions dated 21 July 2005) for objecting against the 

ContractingAuthority’s recommendation that Appellant’s bid “should not be 

short-listed for the second phase and to be eliminated for the very same reason 

for which it was not included in the original shortlist insofar as efficacy in the 

treatment of pathological waste is concerned” 

 

having also heard the arguments put forward by Appellant’s legal 

representative,  who insisted all along that the decision taken by the Board on 

8 February, 2005, was final and binding and therefore not subject to review;  

this, in terms of regulation 102 (9) of the Public Contracts Regulations, 2003 

(Legal Notice No. 299 of 2003); 

 

having perused the Adjudication Board’s report dated 19 April, 2005,  

supplemented by documentary evidence and substantiated by Adjudication 

Board’s oral submissions during the public hearings held on 18 July and 

29 July, 2005 as well as Adjudication Board’s written submissions dated 

22 July, 2005, in support of Adjudication Board’s contention that Appellant’s 

bid should be re-disqualified; 

 

having heard the Chairman of the Adjudication Board explain that the next 

steps in the proceedings would involve the issue of a formal tender on the three 

packages system and that the examinations for the purposes of the verification 

of the technical details in the second package would also include site visits; 

 

reached the following conclusions:- 

 

1. The initiatives taken by the Adjudication Board leading to the issue of the 

same Board’s second adjudication report dated 19 April, 2005 conformed 

satisfactorily with the Board’s decisions taken on 8 February, 2005; 

 

2. The documentary evidence produced by the Appellant and also by the 

Contracting Authority’s representatives in support of their respective claims, 

rebuttals and counter-claims did not, according to the Board, result that either 

party’s interpretations of such evidence produced was,  without any reasonable 

doubt,  clear and unequivocal and, therefore, not subject to different 

conclusions; 
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3. Given the findings at ‘2’ above and the Contracting Authority’s representatives 

declaration to the Board to the effect that the next stage of  the adjudication 

process would include further technical investigations, including site visits, for 

the purpose of  definitely accepting the other short-listed bidders’ offered 

solutions and technologies, the Board decided that Appellant’s offer should not 

be eliminated at this stage of pre-qualification but should be included in the 

short-list of applicants who will be invited to bid during the second phase. 

 

4. The Board furthermore recommends that the deposit made by Appellant in 

connection with his appeal be refunded. 

 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

M. Caruana 
Member 

 

 

8 August 2005 
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PUBLIC CONTRACTS APPEALS BOAR D 

 

Case No. 41 

 

Re: CT 2202/2005, MMA C/15/96 

Internal Finishing Works of Office Areas at the Maritime Trade Centre, 

Marina Pinto, Floriana 

 

This call for tenders under the three-envelope procedure was originally published 

in the Government Gazette on the 28 January 2005.  However, since all the 

submissions made were rejected, a fresh call was made in the Government 

Gazzette on 29 March 2005 and, this, following a formal request made to the 

Contracts Department by the Malta Maritime Authority (MMA). 

 

The global estimated value of the contract in question was Lm 445,000. 

 

The closing dates for the call for offers were 17 March 2005 and 19 April 2005 

respectively. 

 

A total of six (6) offers submitted by different tenderers were analysed by the 

Malta Maritime Authority Tendering Committee. 

 

Following the notification that their Company would not be among the selected 

tenderers in view of the fact that their offer was considered as non-compliant with 

tender specifications, Messrs Vassallo Builders Ltd lodged a formal objection on 

12 July 2005. 

 

The Public Contracts Appeals Board made up of Mr. Alfred Triganza (Chairman) 

with Mr Anthony Pavia and Mr. Edwin Muscat, respectively acting as members, 

convened a public hearing on 3 August 2005 to discuss this objection. 

 

Present for the hearings were: 

Vassallo Builders Ltd 

Mr Nazzareno Vassallo (Managing Director) 

Mr Jonathan Buttigieg (Director) 

Dr Aldo Vella    (Legal Representative) 

Malta Maritime Authority 

Mr Alfred Xuereb  (MMA Tendering Committee) 

Architect Martin Farrugia  (MMA Tendering Committee)  

 

After the Chairman’s brief introduction, Messrs Vassallo Builders Ltd’s 

representatives were invited to explain the motive leading to their objection. 
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Mr Jonathan Buttigieg started by stating that on 6 July 2005 the Contracts 

Department notified Vassallo Builders that they had been disqualified from the 

tender issued for the internal finishing works at the Malta Maritime Trade Centre, 

Floriana.  On the same day the appellant asked the said department to state the 

reason why their offer had been rejected.  Such reply was given on 7 July 2005, 

and the contents revealed that the decision taken by the Contracts Committee was 

based on Architect Martin Farrugia’s technical report wherein it was stated that the 

glazed doors and partitions offered by Vassallo Builders were not compliant with 

the specifications.  He said that despite the fact that the value thereof was between 

15 and 20% of the total tendered sum, the tender document contained only two 

pages of specifications about glazing units. 

 

According to Mr Buttigieg, the specifications and Bills of Quantities (BOQ) 

required 30 minutes fire-rated tempered glass to be used throughout. No reference 

was made to British Standards in the tender document.  During the tendering 

period the Malta Maritime Authority issued various addenda, two of which 

referred specifically to glazing items.  Addendum 1 which was issued on 14 

February 2005 stipulated that glazing should comply with BS 6206 – Class B 

impact performance, whilst, on the other hand, Addendum 3 was issued in 

response to a question raised by one of the contractors regarding partition Door 

Type PD 1.  

 

The appellant’s representative proceeded by stating that the Authority requested 

that the door in question should have a fire rating of 30 minutes and be designed as 

part of the proprietary partition. Also, they gave the contractor the option to use 

laminated glass provided it had a 30 minute fire rating and it being duly certified 

by the manufacturer. 

 

Mr Buttigieg emphasised that his firm’s grievance was further accentuated by the 

fact that the tender document did not make any reference to fire rating according to 

standards because the requested Tempered Glass did not fall under BS 6202 – 

Class B (which applied to Impact Resistance of Laminated Glass) or BS 6206 – 

Class B (which applied Impact Resistance of Wired Glass – Safety Glass), 

claiming ibn the process that the relevant specification for Tempered Glass was BS 

6202 – Class A. 

 

At this stage, the appellant’s representative declared that it was impossible for 

anyone to achieve the requested 30 minutes fire rating for tempered glass because 

from reasonable research carried out by Vassallo Builders Limited, it transpired 

that such glass would reach only 20 minutes fire rating.  Mr Buttigieg contended 

that specially tempered glass products could not withstand the ‘hose stream test’ as 

it was not suitable for use in locations where there were sprinklers. In order to 

elaborate further on this particular issue, the appellants informed those present that 

during their research it became evident that the fire rating of 30 minutes could 

189 



solely be achieved or surpassed, through the use of the types of glazing mentioned 

hereunder: 

 
 

(a) Polished wired glass (which was a 45-minute rated product, but only 

offered 25% of the impact resistance of standard tempered or laminated 

glass); 

 

(b) Transparent Ceramics (which, technically speaking was not regarded as 

glass, was a product which was extremely high in heat resistance and 

thermal shock and where fire rating from 20 minutes to 3 hours can be 

obtained); 

 

(c) Transparent Wall Units (as specified in tender documents. These units 

carry fire ratings up to 2 hours.) 

 

Mr Buttigieg explained how a specific product, manufactured by CGI International 

and called Pyroguard Fire Glass, was developed after 1993.  This product uses a 

series of laminated glass sheets which make use of resin as an alternative to 

Polished Wire (typically found in the Wired Glass category). This laminated fire 

glass conformed to BS476 part 20 (FIRE) and BS6206 Class B (IMPACT). 

 

Vassallo Builders Limited’s representative reiterated that the specifications and BOQ 

could not be achieved because the 30 minute fire-rated tempered glass to meet the 

impact resistance outlined in BS 6206 Class B did not exist.  Mr Buttigieg also 

stressed the fact that he was of the opinion that Addenda 1and 3 served only to 

confuse matters because there was no statement which superseded the Tender 

Specifications or BOQ.  It was given to understand that the 30 minutes fire-rated 

tempered glass existed since the tenderer was given the option to use a laminated 

design provided that the fire rating was 30 minutes. He maintained that the 

specifications could only be met with a superior product and not with the requested 

tempered glass. 

 

At this stage, Mr Buttigieg gave a chronology sequence of the events as far as this 

particular tender is concerned.  The appellants claimed that on 17 March 2005 all 

bidders were disqualified en block because they failed to submit the correct samples 

and that the tender was re-issued on 1 April 2005. The closing date of the tender and 

the date of the opening session of the same tender were the same, namely, the 19 

April 2005.  In total, six tenderers submitted their bid for this three- envelope tender.  

A X Holdings was disqualified because they placed a document in the 2nd envelope, 

which should have been in the 3rd envelope while Messrs Hal Mann Ltd and Camray 

Co Ltd, respectively, failed to submit certain mandatory documents.  Mr Buttigieg 

said that Hal Mann Ltd, after submitting the missing documents, was then considered 

as being eligible to pass on to the next stage of the tendering procedure. 
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Mr Alfred Xuereb, representing the Malta Maritime Authority, said that the 

addenda were issued at the tendering stage in accordance with Clause 7 – Issue of 

Additional Documents under Instructions to Tenderers of the Tender Document 

wherein it was indicated that ‘If, arising from a question, it is necessary to vary the 

Tender Documents, then an Addendum will be issued with the above procedure.’ 

 

Architect Martin Farrugia said that they requested a proprietary partition consisting 

of aluminium, doors and glass with fire rating of 30 minutes.  In the specifications 

they requested tempered glass for doors and laminated glass for partitions provided 

that they achieved the 30 minute fire rating. 

 

Both of Malta Maritime Authority’s representatives explained how when one of 

the contractors (not the appellant) drew their attention to the fact that the 30 

minutes fire rating could not be achieved with tempered glass, it was decided to 

issue Addendum 3. It was indicated that they would accept another type of glass 

(laminated) provide that the partition Door Type PD 1 was designed as part of the 

proprietary partition. Also, tenderers were given the option to use a laminated 

glazed door of a similar design provided that it achieved the 30 minutes fire rating 

and was certified by manufacturer. According to the same Authority 

representatives, their employers always remained consistent in requesting the 30 

minute fire rated glazing. 

 

On cross-examination by this Board, Architect Farrugia said that all tenderers were 

requested to submit fire certificates of partitions. He said that the appellant did in fact 

submit a report prepared by Warrington Fire Research wherein it was indicated that 

they had tested a partition and three types of glass.  According to Architect Farrugia, 

when Malta Maritime Authority referred the matter to Vassallo Builders so that the 

latter may indicate the type of glass they intended to use in the proprietary partitions, 

the firm in question mentioned the Pyroguard which had a 30 minute fire-rated 

glazing.  However, they limited the use of this type of glass to particular items of the 

BOQ and left out those for major items pertaining to the glazed partitions and doors.  

He continued by stating that when the appellants were requested to clarify what type 

of fire-rated glazing they intended to use in the glazed door which formed part of the 

de-mountable partitions, they confirmed that they were proposing to use tempered 

glass 30 minute fire rating.  Architect Farrugia declared that the appellants were 

excluded because they knew that it was not possible to achieve the 30 minute fire 

rating with this type of glass (tempered glass could only reach fire rating of 20 

minutes), adding that other bidders were disqualified because they could not meet the 

specifications without increasing the rates. 

 

Replying to a question by this Board, Mr Buttigieg said that at that stage they did 

not know that 30-minute fire rating could not be achieved with tempered glass.  He 

explained that the fact that the Malta Maritime Authority had requested tempered 

glass it was to be assumed that it such specifications existed. However, Mr 

Buttigieg continued by saying that, during the adjudication of this tender, Vassallo 
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Builders did actually confirm that they would have been able to supply the glazed 

partitions and doors in accordance with the specifications and BOQ because they 

did not want to be eliminated.  Mr Buttigieg said that he was of the opinion that 

once the Authority wanted a proprietary system they should have specified the 

product name, provided relevant information and requested tenderers to provide 

that specific product or its equivalent. 

 

At this stage, Architect Farrugia intervened and stated that they did not specify the 

product because it was a government tender and also because different 

manufacturers in Europe used different partition systems. Also, he pointed out that 

the minimum standard in the United States was a 20 minute fire-rating while that 

in Europe it was 30 minutes.  He confirmed that two other bids were accepted 

because they gave them other products which met the 30-minute fire rating.  He 

emphasised that the most important thing was that the 30 minute fire rating was 

achieved and that relative rates were not changed. 

 

At this point, when specifically asked by this Board, the appellant’s representatives 

declared that they could offer 30-minute fire rated glass without any variation in 

the contract price.  

 

The Public Contracts Appeals Board, 

 

having noted the content of Architect Farrugia’s technical report wherein 

it was stated that the glazed doors and partitions offered by Vassallo 

Builders were not compliant with the specifications; 

 

having also noted that during the tendering period the Malta Maritime 

Authority issued various addenda; 

 

having considered the fact that the Authority gave the contractor the 

option to use laminated glass provided it had a 30 minute fire rating and 

it being duly certified by the manufacturer; 

 

having taken note of the fact that the tender document did not make any 

reference to standards; 

 

having established that it was impossible for any tenderer to achieve the 

requested 30 minutes fire-rating for tempered glass; 

 

having favourably considered the issue raised by the appellant that 

Addenda 1 and 3 respectively served only to confuse matters because 

there was no statement which superseded the Tender Specifications or 

BOQ; 
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having considered the fact that the entity drafting the specifications 

should have been more technically prepared ‘ab initio’ and not expect to 

have its attention drawn regarding the impossibility for potential 

tenderers to satisfy tender requirements; 

 

having recorder the fact that the Malta Maritime Authority’s 

representatives had acknowledged during the hearing that any eligible 

tenderer could have been misled due to the ambiguous interpretation of 

the contents of the addenda introduced to original tender document, and 

that, as a consequence, they would find no objection for such parties to 

specifically offer requested alternatives which achieve the 30 minute 

fire-rating subject to relative rates originally quoted by tenderer not 

being subject to change; 

 

having acknowledged that the appellant had guaranteed that no variation 

in contract price will be made with revised offer in line with specifications 

mentioned in the addenda and as now clearly explained during the 

hearing; 

 

agreed that, 

 

(a) Messrs Vassallo Builders Ltd should be reinstated  

 

(b) all other tenderers which had their offers previously rejected by the 

Malta Maritime Authority Tendering Committee for the same reason as 

that of the appellant should now be equally given another chance to 

participate in order for the tender procedure to ensure a level playing 

field amongst all of the eligible original participants. 

 

In consequence, the Board has decided to uphold the appeal and has also 

concluded that, in terms of the provisions stipulated in the law governing these 

appeals, the deposit paid by appellant should be refunded. 

 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

E. Muscat 
Member 

 

 

17 August 2005 
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PUBLIC CONTRACTS APPEALS BOARD 

 

Case No. 42 

 

Re: CT 2073/2005, Advert No. CT 157/2005 

Malta Vessel Traffic Management Information System (VTMIS) Project 

Phase 2 

 

This call for offers which was published in the Government Gazette on the 

20 May 2005 was issued by the Contracts Department following a formal request 

received from the Malta Maritime Authority. 

 

The estimated cost of this tender was Lm601,000 including VAT. 

 

The closing date of this tender was 19 July 2005 

 

In total, four (4) offers were submitted by tenderers on closing date for submission 

of offers. 

 

Following notification by the Contracts Committee to the Norcontrol IT/ Ericsson 

Consortium that their offer had been disqualified because they had “failed to 

comply with the terms of Part XII of Legal Notice No 177 of the Public Contracts 

Regulations 2005, by not submitting” their “financial proposal in a sealed separate 

envelope marked number three”, the Norcontrol IT/ Ericsson Consortium filed a 

Notice of Objection on 21 July 2005 against the said award. 

 

The Public Contracts Appeals Board (PCAB) made up of Mr. Alfred Triganza 

(Chairman), Mr Anthony Pavia (Member), and Mr Edwin Muscat (Member), 

convened a public hearing on 17 August 2005 to discuss this objection. 

 

Also present for the hearing were: 

 

Norcontrol IT/ Ericcson Consortium 

Mr Jeff Walton,    Norcontrol IT 

Mr Anders Rilby,    Ericsson 

Mr Kevin Gaglione,    Medcomms Ltd 

Dr Peter Fenech LL.D. Legal Representative 

  

Malta Maritime Authority 

Capt. Richard Gabriele  Member Evaluating Committee 

Capt. Andrew Mallia   Member Evaluating Committee 

Mr John Galea   Secretary Evaluating Committee 
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Mr Jonathan Muscat    EU Affairs Coordinator 

Mr Chris Farrugia   Project Leader 

Witnesses 

Mr Dennis Attard   Department of Contracts 

Mr Mario Borg   Department of Contracts 

 

After the Chairman’s brief introduction, the representatives of Norcontrol IT/ 

Ericsson Consortium were invited to give a broad view of what instigated them to 

file their objection.   

 

Dr Peter Fenech, representing the appellants, started by stating that his clients had 

submitted their objection following the receipt of the Director General Contracts’ 

letter dated 19 July 2005.  In this letter they were formally informed that ‘once you 

have failed to comply with the terms of Part XII of Legal Notice No. 177 of the 

Public Contracts Regulations 2005 by not submitting your financial proposals in a 

sealed separate envelope marked number three, your tender has been disqualified.’ 

 

Dr Fenech pointed out that Legal Notice No 177 of 2005 was not in force when the 

tender was submitted and, therefore, this appeal should be based on Legal Notice 

299 of 2003.   

 

Norcontrol IT/ Ericsson Consortium’s legal representative stated that his clients 

had presented its financial proposal in full compliance with the tender documents 

provided.  To substantiate his claim, Dr Fenech quoted textually Article 10.4 (page 

11 of 87) under Instructions to Tenderers which specified that: 

 

‘All tenders, including annexes and all supporting documents, must be submitted 

in a sealed envelope bearing only: 

a) the reference code of this tender procedure, (i.e., CT 2073/2005); 

b) where applicable, the number of the lot(s) tendered for; 

 

c) the words “Not to be opened before the tender opening session” in the 

language of the tender dossier 

d) the name of the tenderer.’ 

 

According to Dr Fenech, Norcontrol IT/ Ericsson’s tender, including annexes and 

all supporting documents, was submitted in a sealed cardboard carton. 

 

At this stage, the consortium’s legal representative made reference to Article 10.5 

(page 11 of 87) under Instructions to Tenderers which stipulated that: 
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‘The procedure laid down in Article 46 of the Special Conditions referring to Part 

XII of the Public Contracts Regulations 2003 shall apply, ie: 

 

(1) The tender conditions stipulate that tenders shall only qualify for 

consideration if they are submitted in separate packages as follows: 

 

(i)  Package One: An original and valid tender bond (Bid Bond), duly executed in 

the form, for the amount and for the validity Period stipulated in the official 

tender document; 

 

(ii)  Package Two: Technical specifications including supportive literature, 

details, designs, samples and any other matter as requested in the tender 

documents; and 

 

(iii)  Package Three: Completed price schedules and, or bills of quantities, form of 

tender, payment terms or other financial arrangements; any covering letter 

which may provide other pertinent details of a commercial nature,’ 

 

Dr Fenech claimed that their tender was submitted in a three separate package 

format within one sealed cardboard carton and that the Tender Bond, the Technical 

Bid and the Financial Bid were marked Package 1, 2 and 3 respectively.  

 

He proceeded by saying that when his clients did some research about the 

definition of the word ‘package’ they found that according to the Cambridge 

Dictionary, the word ‘package’ was defined as ‘a related group of things when they 

are offered together as a single unit’.  Furthermore, the Oxford English Dictionary 

defined the same word as ‘put into a box or wrapping’ and ‘combine (various 

products) for sale as one unit’.  Undoubtedly, claimed Dr Fenech, these same 

definitions would have been a good enough indication as to what the evaluation 

panel should have ultimately decided to do. 

 

Dr Fenech declared that, in view of his experience in various Government posts, if 

he were consulted ‘ab initio’ he might have advised the tenderer to include their 

bids in three separate envelopes.  However, he insisted that their objection should 

be interpreted on the documentation made available and not on the accepted norm.  

Also, the appellants’ legal representative pointed out that, in the past, there were 

instances where the Department of Contracts had specifically requested tenderers 

to submit their bids in envelopes.  However, in this case, nowhere in the Invitation

to Tender document was it specified that the Financial Package should have been 

included “in a sealed separate envelope”. 

 

196 



When specifically asked by this Board as to how he would interpret the sentence 

‘When at any stage, any tenderer fails to comply with the tendering procedural 

requirements and, or with the specifications, the remaining packages in his tender 

offer are to be discarded unopened’ under paragraph 2 of Regulation 102 of the 

Public Contracts Regulations 2003, Dr Fenech replied by stating that if the 

sequence of Packages 1, 2 and 3 was not followed the remaining package/s would 

not be considered. 

 

Mr Jeff Watson, representing Norcontrol IT, said that they submitted twelve (12)  

separate binders (one original and three copies of each of the three packages), four 

of which were marked Package 1 for the Tender Bond, another four were marked 

Package 2 for the Technical Bid and another four marked Package 3 for the 

Financial Bid. 

 

Captain Richard Garbriele, from the Malta Maritime Authority, started his 

intervention by confirming that Norcontrol IT/ Ericsson Consortium submitted one 

sealed box containing different separate files which were all marked as explained 

by Dr Fenech. However, he declared that none of these files were sealed. 

 

Captain Gabriele emphasised that the tenders were opened by the Evaluation 

Committee in the presence of the general public, as well as, in the presence of the 

Department of Contracts’ officials. Captain Gabriele proceeded by stating that 

when the financial bid was taken out, Mr Dennis Attard from the Contracts 

Department, recommended that the bid should be disqualified because the 

packages were not sealed.  Mr Gabriele said that they were not sure about the 

actual procedure because for most of them it was their first experience in the 

opening of tenders.  However, he stated that all other bidders had submitted their 

offers in three separate sealed packages also declaring that none of the Evaluation 

Committee members did manage to see what was in the files. 

 

Mr Dennis Attard, representing the Contracts Department, testified that they 

opened the tenders according to the tender dossier.  He said that when they opened 

the sealed box they found that the packages were not entirely separate and that the 

financial bid was not sealed. 

 

Mr Attard placed major emphasis on the fact that he wanted to rebut one of 

Captain Gabriele’s assertions by stating that the fact that the financial bid itself was 

signed by all the Evaluation Committee members was a confirmation that they saw 

the amount of the appellants’ offer.  In order to substantiate his claim, Mr Attard 

exhibited the relevant signed documents. At this stage, Captain Gabriele intervened 

by stating that although the Evaluation Committee had signed the Financial Bid 

they did not see the actual cost of the tender. 
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On cross examination by this Board, Mr Attard confirmed that although the 

packages were not totally mixed up because they were in separate binders, none of 

the binders were sealed, even though the witness wanted to draw the attention of 

all those present that, standard usual praxis normally dictates that such three 

packages had to be sealed separately. 

 

Replying to another question by this Board, Mr Attard said that this tender, being 

an EU funded tender, had an ad hoc Evaluation Committee and it was this 

committee which opened the tenders.  He declared that each file could easily be 

opened and that he could not seal any of the packages himself.   

 

In reply to another question, Mr Attard clarified that he had requested the members 

of the Evaluation Committee to sign the Norcontrol IT/ Ericcson Consortium’s 

Financial Bid in order to verify that it was not sealed.  He declared that all the 

packages of the other bidders were sealed. However, Mr Attard claimed that he 

could not recall whether there were any of the tenderers’ representatives during the 

opening of the tenders.  

 

Captain Andrew Mallia, another member of the Evaluating Committee, said that 

Mr Kevin Gaglione was present during the opening of the tenders.  He recalled Mr 

Dennis Attard explaining to him the procedure of the three package system and 

also the reasons why their tender was being disqualified. 

 

Mr Mario Borg, also representing the Contracts Department, testified that the 

signing of the Financial Bid was made to prove that the binders/ files were not 

sealed.  He said that under normal circumstances they signed the sealed envelopes 

and that the envelopes containing the Financial Bids were kept in the strong room.  

Such Bid, as submitted by the appellants, was not considered a package but a ring 

binder. He was of the opinion that the manner in which it was submitted defeated 

the scope of the Three Package System. 

 

In concluding his defence on behalf of his clients, Dr Fenech said that he wanted to 

categorically express his disagreement with regard to the interpretation of the 

definition of the word ‘package’ as given under oath by Messrs Attard and Borg 

respectively.  Dr Fenech gave the interpretation thereof through practice.  He 

insisted that his clients had submitted their bid as requested in the tender conditions 

and regulations because these made reference to ‘separate packages’ and not to 

‘sealed separate packages’.  The only document where the word ‘sealed’ was 

mentioned was the letter dated 19 July 2005.  The appellants’ legal representative 

said that his clients relied on the written conditions and not on normal practice.  In 

the circumstances, he said that their tender submission should be re-instated. 
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At this stage, the public hearing was concluded and the PCAB proceeded with its 

deliberations before reaching its decision. 

 

This Board, 

 

having taken note of points mentioned by appellants’ legal representative 

relating to L.N. 177/2005, L.N 299/2003 and Article 10.4 ‘Instructions to 

Tenderer’;

having noted the fact that Norcontrol IT / Ericsson’s tender, including 

annexes and all supporting documents, was submitted in a sealed cardboard 

carton; 

 

having examined the contents of Article 10.5 which, inter alia, make 

reference to the fact that “tenders shall only qualify for consideration if they 

are submitted in separate packages” and that appellants had done so but in 

one sealed cardboard carton; 

 

having noted that that Norcontrol IT / Ericsson had submitted their bid in 

the manner they did due to the fact that the appellants contend that tender 

conditions and regulations made reference to ‘separate packages’ and not to 

‘sealed separate packages’; 

 

having considered the appellants’ legal representative’s reference to the 

official definitions of the word ‘package’; 

 

having also noted the fact that while the appellants’ legal representative may 

have justifiably referred to the fact that this Board should consider the 

relevant interpretation of the contents forming part of this document rather 

than an accepted norm; 

 

having analysed the content of para. 2 of Regulation 102 of the Public 

Contracts Regulations 2003; 

 

having obtained enough assurances from different witnesses that all the 

other bidders had submitted their offers in three separate sealed packages 

and that on a separate occasion the same Company had also submitted 

separate sealed packages; 

 

having observed that members of the Evaluation Committee had signed the 

appellants’ bid in order to prove that the binders / files were  not sealed; 
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(a) feels that para. 2 of Regulation 102 of the Public Contracts Regulations 

2003 and Article 46 of the Special Conditions referring to Part XII of the 

same regulations are clear in both content and substance, 

 

also 

 

(b) considers the fact that irrespective of how much one can try to formally 

define the word ‘package’, the very fact that there is a ‘three package 

system’ wherein only those tenders submitted in separate packages shall 

qualify is self-explanatory and the fact that, on this particular occasion, a 

tenderer has fallen short of properly understanding the spirit behind a 

system, does not mean that general praxis which are clear to one and sundry 

have to be modified in this particular instance, creating a precedent in the 

process, albeit the appellants’ action may be based on a genuine premise. 

 

As a result, this Board reached the conclusion that the decision taken by the 

Contracts Committee following recommendations made by the Evaluating 

Committee, was justified and, in consequence, the Board decided to reject the 

appellants’ objection. 

 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

E. Muscat 
Member 

 

 

31 August 2005 

200 



 

PUBLIC CONTRACTS APPEALS BOARD 

 

Case No. 43 

 

Re: CT 2604/2004, Advert No. CT 301/2004, FTS C10–04 

Tender for Tools and Equipment (Plastic) for Technology Workshops in 

various Government Schools 

 

This call for tenders, published in the Government Gazette on the 2 November 

2004, was issued by the Contracts Department following a request transmitted to 

the latter by the Foundation for Tomorrow’s Schools (FTS).  

 

The closing date for this call for offers was 21 December 2004. 

 

The Foundation for Tomorrow Schools appointed an Evaluation Board consisting 

of Messrs: 

 

Charles Spiteri (Education Officer Design & Technology) 

Andrew Ellul (Senior Architect FTS) 

Tano Zammit (Senior Architect FTS) 

 

to anlayse a total of four (4) offers submitted by different tenderers. 

 

Although the global estimated value of the contract in question was Lm70,600 the 

total value of accepted items amounted to Lm109,017. 

 

Following recommendations made by the Evaluation Board to the Contracts 

Committee for the latter to award the tender to Messrs Meranti Ltd, MCE Ltd filed 

an objection on 24 June 2005. 

 

The Public Contracts Appeals Board (PCAB) made up of Mr. Alfred Triganza 

(Chairman) with Mr Anthony Pavia and Mr. Edwin Muscat, respectively acting as 

members, convened a public hearing on 31 August 2005 to discuss this objection. 

 

Present for the hearings were: 

 

MCE Ltd 

Mr Ivor Puglisevich  

Mr Stefan Casha 

 

Meranti Ltd 

Mr Peter Vella 

201 



Foundation for Tomorrow’s Schools (FTS) 
Mr Chris Pullicino 

 

Adjudication Board  

Mr Charles Spiteri  

Mr Tano Zammit  

 

Following the Chairman’s brief introduction, MCE Ltd’s representatives were 

invited to explain the reason behind their objection.   

 

Mr Ivor Puglisevich, representing MCE Ltd, started by stating that they were 

contesting the Evaluation Board’s decision because 

 

(i) the price of their offer, namely Option 2 from Formech Ltd, was cheaper 

than that of the recommended tenderer, namely Meranti Ltd, by about 

Lm7,000; and 

 

(ii) their offer, not only met but went as far as to surpass the tender  

specifications. 

 

In view of the fact that their tender was considered to be unacceptable because of 

the size handling plastic films and thickness, they decided to refer the matter to 

their supplier to review the specifications.  The appellants reported that the 

Formech Midi Vacuum Forming machines complied with all aspects of the tender 

specifications.  As a consequence, they did not see any reason why the tender was 

not awarded to them and so they requested the reconsideration of the decision. 

 

Mr Peter Vella, representing Meranti Ltd, rebutted by stating that according to the 

Contracts Department and other information available to them, it resulted that: 

 

(iii) Formech Ltd’s letter dated 16 June 2005 referred to Midi model 

while the brochure was about a Mini model which surely did not 

meet specifications; 

 

(iv) according to published specifications, the vacuum former should 

have been capable of handling plastic films having dimensions 

430mm by 480mm (rectangle) whilst the unit offered could handle 

film sizes of 430mm by 430mm (square) which could be important 

for school because of plastic wastage; 
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(v) according to Formech Ltd’s website, Midi was capable of handling 

plastic film thickness of 5mm while according to specifications the 

thickness requested was 6mm; and 

 

(vi) their price could be higher than that of their competitor because 

theirs was completed with stand and casters. 

 

With regard to point (iv) mentioned above, Mr Vella confirmed that this was not a 

requirement in the specifications. 

 

Mr Puglisevich pointed out that according to the tender specifications the ‘vacuum 

former shall be capable of handling plastic films having dimensions of 430mm by 

480mm (or thereabout)’.  Furthermore, he clarified that the size of their vacuum 

former was 450mm by 450mm and not 430mm by 430mm as stated by Meranti 

Ltd’s representative.  With regard to the thickness of plastic he said that what was 

on the website was irrelevant because the suppliers declared that the Midi could 

form up to 6mm plastic. 

 

At this stage, Mr Charles Spiteri, a member of the Evaluation Board, was called to 

the witness stand wherein ‘inter alia’ he clarified that the forming area had 

dimensions of 430mm by 430mm and that the handling plastic film size was 

450mm by 450mm.  He confirmed that the published specifications stipulated that 

the unit was to be capable of handling film sizes of 430mm by 480mm.  Mr Spiteri 

said that by ‘thereabouts’ he understood that a small difference would be 

acceptable but the fact that the difference was 30mm, it was considered substantial.  

The witness proceeded by declaring that according to the literature submitted, the 

maximum material thickness was 5mm and not 6mm as requested in the tender 

specifications.  Here, Mr Puglisevich intervened by declaring that the bid they had 

submitted under Option 2 was capable of handling plastic film with maximum 

thickness of 6mm. 

 

Architect Tano Zammit testified that although this particular item was capable of 

handling plastic film thickness of 5mm, their Technical Consultant (namely, Eng. 

C Attard Montalto) concluded that the model offered was technically acceptable.  

However, in their opinion a difference of 1mm out of 6mm was considered 

substantial and that was why they overturned that decision. As regards the term 

‘thereabouts’ Mr Zammit said that this term was very generic and the board had 

therefore decided to be flexible on this issue.  However, as regard the thickness the 

tender specifications had requested specifically a 6mm thickness and therefore they 

considered this as a failing issue. 
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Architect Zammit said that the model which complied with the specifications was 

Clarke, which, in this particular instance, was offered by both Meranti Ltd and 

MCE Ltd.  However, the only difference was in the price because the model 

offered by the first was cheaper. When Mr Puglisevich was requested to comment 

about this statement, he said that this was irrelevant because they were discussing 

the offer regarding Formech Model Midi and not other options which were more 

expensive. He declared that in their offer they indicated that their model was 

capable of forming plastic having maximum thickness of 6mm according to tender 

specifications.  However, Mr Zammit explained that the thickness in the BOQ 

(Option 2 – 6mm) did not conform to that indicted on the brochure (5mm). 

 

With regard to the fact that MCE Ltd had erroneously submitted a Mini leaflet 

when lodging their objection, this Board verified during the hearing that appellants 

had actually submitted a Midi brochure with their offer. 

 

In reply to a specific question by this Board, Mr Zammit declared that if the 

thickness was 6mm, in his personal capacity, he would have accepted the Formech 

Model Midi because the variations in the handling were acceptable. 

 

In reply to the same question, Mr Spiteri said that he would also have had a 

problem with the size. Apart from this, the other size was more commercial.  When 

asked why they were not specific about the dimensions, the same witness declared 

that he was not involved in the drawing of the specifications.  However, he said 

that if there was a tenderer who offered the requested size and the difference in 

price was not substantial, he would accept such offer.  His attention was drawn to 

the fact that the difference in price was about Lm 7,000. 

 

When Mr Zammit was asked by the PCAB to state why they did not ask for 

clarifications regarding the fact that the thickness on the leaflet was 5mm and on 

the BOQ was 6mm,   he replied that although in the past there were instances when 

they had sought clarifications on conflicting issues, in this case such line of action 

was not taken because the difference in the thickness was substantial. Furthermore, 

taking into consideration the fact that on the brochure it was indicated that the 

material thickness was 5mm, they felt that they made a mistake on the BOQ. 

 

On his part, Mr Spiteri said that they did not ask questions because the factory had 

confirmed the 5mm thickness on its brochure.  Although he acknowledged that 

they could have asked the tenderer to clarify the matter, he felt that even the 

Company could have indicated that in spite of the 5mm thickness indicated on the 

leaflet they were offering 6mm. 
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In reply to further questions raised by this Board, relating to the difference in 

thickness between their offer and Formech Ltd’s leaflet, Mr Puglisevich said that 

the Foundation for Tomorrow’s Schools (FTS) were requesting a thickness which 

was not standard for them.  Yet, their supplier confirmed that they could submit a 

customised order. At this point, when Mr Zammit asked if it would be offered at 

the same price, Mr Stefan Casha replied that the price they offered in the first place 

was for a 6mm thickness model. 

 

In his final intervention, Mr Puglisevich said that contrary to what was stated by 

Meranti Ltd’s representative about the stand and casters, the Formech Midi 

Vacuum Forming machine had interlock and a heavy duty machine trolley.  

However, he pointed out that this was not requested in the tender. 

 

After the public hearing was concluded, the Board proceeded with its deliberations 

and reached its decision, namely, 

 

The Public Contracts Appeals Board, 

 

having noted Mr Spiteri’s comments that by ‘thereabouts’ he understood 

that a small difference would be acceptable but the fact that the difference 

was 30mm, it was considered substantial; 

 

having also noted Mr Puglisevich’s declaration that the bid they had 

submitted under Option 2 was capable of handling plastic film with 

maximum thickness of 6mm; 

 

having considered that the Technical Consultant appointed by the same 

Foundation, namely, Eng. C Attard Montalto, had concluded that the model 

offered by appellant was technically acceptable even though the Evaluation 

Board had subsequently overturned that decision; 

 

having also considered the point raised by appellant relating to the fact that 

their model was capable of forming plastic having maximum thickness of 

6mm according to tender specifications; 

 

having reflected on Mr Zammit’s assertion as regards the fact that the 

thickness in (MCE’s) BOQ (Option 2 – 6mm) did not conform to that 

indicated on the brochure (5mm); 

 

having also reflected on the fact that, when specifically asked by this Board 

why were clarifications not sought, Mr Zammit replied that although in the 

past there were instances when they had sought clarifications on conflicting 

issues, in this case such line of action was not taken; 
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having further deliberated on the fact that on the preceding issue another 

witness, namely Mr Spiteri, subsequently testified that, in hindsight, the 

Evaluation Board could have asked the tenderer to clarify the matter; 

 

having also examined appellant’s verbal statement that although the 

Foundation for Tomorrow’s Schools (FTS) were requesting a thickness 

which was not standard for them, yet their supplier had confirmed that they 

could submit a customised order; 

 

having taken note of the fact that in their bid, the appellants had confirmed 

that the price they offered was for a 6mm thickness model; 

 

agreed that, a clarification exercise would have been more appropriate and 

pertinent in this case as, whilst acknowledging the fact that, in general, documents 

accompanying a bid should corroborate the actual offer, yet it is quite clear that 

such an exercise would not have resulted in the Evaluation Board being seen as 

negotiating the offer but simply clarifying what seemed to be otherwise obvious 

and clear following the same clarification exercise, which exercise was resorted to 

in the past by other Boards appointed by the same Foundation. 

 

In consequence, the Board has decided to uphold the appeal and has also 

concluded that, in terms of the provisions stipulated in the law governing these 

appeals, the deposit paid by appellant should be refunded. 

 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

E. Muscat 
Member 

 

 

9 September 2005 
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PUBLIC CONTRACTS APPEALS BOARD 

 

Case No. 44 

 

Re: CT 2709/2004, Advert No. CT 350/2004 

Air Monitoring Equipment 

 

This call for tenders was originally published in the Government Gazette and the 

EU Official Journal on the 30 November 2004 and the closing date for the call for 

offers was 25 January 2005. 

 

The global estimated value of the contract (forming part of the ERDF 10 

Programme financed via 75% of funds generated through EU Funds and 25% 

generated via local sources) in question was Lm212,390 (inclusive of VAT). 

 

A total of five (5) offers submitted by different tenderers were analysed by an 

Adjudication Committee.  

 

Following the notification that their Company would not be selected in view of the 

fact that their offer was considered as non-compliant with tender specifications, 

Messrs Casella Monitor Europe (locally represented by 

M Demajo & Co Ltd) lodged a formal objection on 3 June 2005 against the 

decision to award the tender in caption to Messrs. Environnement SA (locally 

represented by Technoline Ltd) for Lm161,336.68. 

 

The Public Contracts Appeals Board made up of Mr. Alfred Triganza (Chairman) 

with Mr. Edwin Muscat (Member) and Mr Maurice Caruana (Member), convened 

a public hearing on 5 September 2005 to discuss this objection. 

 

Present for the hearings were: 

 

Casella Monitor Europe / M Demajo & Co Ltd 

Mr Peter Lawson (Export Sales Manager) 

Mr Paul Rubens (Managing Director) 

Mr Norman Miller (Deputy Managing Director – M Demajo & Co Ltd) 

Mr Robert Azzopardi (M Demajo & Co Ltd)  

 

 

Environnement SA / Technoline 

Dr Serge S Aflalo (International Commercial Director) 

Mr Stephen Debono (Technoline) 

Mr Ivan Vassallo (Technoline) 

Dr Michael Sciriha - Legal Advisor 
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Evaluation Committee 

Mr Joe Degiorgio - Chairperson 

Mr Kevin Mizzi - Secretary 

Mr Louis Vella – Member 

Ms Nadine Axisa – Member 

Dr Maciek Lewandowski – Member 

 

Following the Chairman’s brief introduction relating to this case, Casella Monitor 

Europe’s representatives were invited to explain the motive of their objection. 

 

Mr Paul Rubens, representing the appellants, commenced his intervention by 

stating that they based their objection purely on the grounds of software 

forecasting because that was the only information available at the time.  However, 

they believed that there were other areas where their scores should be re-evaluated 

in view of the fact that, since then, they received the full scoring documentation. 

These points were mentioned during the hearing and also included in a report 

which was subsequently forwarded to the PCAB. 

 

Casella Monitor Europe’s representative said that they had submitted the Enview 

2000 software with their tender and they understood that Environnement SA had 

forwarded the same or an identical software package in their proposal.  He said 

Enview 2000 data acquisition and management software was a standard package 

which operated a module for air quality forecasting.  He declared that they did not 

specifically include any documentation on forecasting software in their proposal 

because at the time of submitting the tender it was not available in the data sheet.  

However, he emphasised that in the tenderers’ declaration/s they declared that they 

would comply with the terms of the tender and therefore they were also stating that 

they were proposing all the forecasting software that was required. As a 

consequence, he was of the opinion that the scoring they received for software 

should also include forecasting. 

 

Mr Rubens said that Casella Monitor Europe had supplied analysers and systems to 

companies and governments across Europe and Africa and that they already had 

one of their systems installed in Malta. He also pointed out that their track record 

was excellent and this was substantiated by a reference list which formed part of a 

document presented during the hearing. The appellants’ representative said that 

they failed to understand why they scored less than any other company, 

particularly Enviro Technology Services, which had no track record whatsoever in 

Malta. 

 

The appellants’ Managing Director said that Casella Monitor Europe, together with 

another bidder, scored lower than maximum points for the technical requirements 

of the tender even though the equipment that they were proposing was fully 

certified by TUV in Germany and EPA from the USA.  Thus, considering the fact 

208 



that they were fully compliant with the required technical specifications they did 

not see why they did not score maximum points. 

 

Mr Rubens also referred to the issue of Quality Assurance/ Control (QA/QC) 

procedures.  He argued that Cassella Monitor Europe scored 8 against 8.67 scored 

by both Enviro Technology and Environnement SA.  He maintained that when he 

analysed their proposal, it resulted that it matched exactly with the requirement of 

the tender.   As a consequence, he questioned why his Company had scored lower 

than other bidders in this area. 

 

Finally, in his opening statement, he resolved to mention the maintenance contract 

on which Casella Monitor Europe scored 8.33 against 8.67 and 9 scored by Enviro 

Technology Services and Environnement SA respectively.  He maintained that 

their proposed maintenance contract was fully compliant with the tender 

requirements.   In addition, they had an excellent track record for servicing the 

existing system they had in Malta and they had fully trained engineers that 

regularly service this equipment.  Therefore, contended Mr Rubens, they did not 

see any reason why they scored lower than Environnement SA. 

 

During the hearing Mr Rubens confirmed that they offered Enview 2000 as a 

standard package but they intended to offer an upgrade to Enview 2000 because it 

had an additional module for forecasting and their intention was to offer the correct 

package to conform with the tender specifications. 

 

During his brief intervention, Mr Peter Lawson, the appellants’ Export Sales 

Manager, explained that in the tenderer’s declaration/s they mentioned items 1 – 29 

because in addition to the list of the 23 items listed on the same declaration, the 

commercial/ financial offer included consumables and spare parts, after sales 

service contract, commissioning and installation, training proposal, shipping 

freight cost to Malta and 10 Years’ supply of spare parts and consumables. 

 

Dr Michael Sciriha, Environnment SA’s legal advisor, contended that the 

appellants, Casella Monitor Europe, should have brought supporting 

documentation to prove why the people who adjudicated their tender were not 

correct.  Dr Sciriha placed major emphasis on the fact that, as a preliminary plea on 

the side of Environnment SA, they could not accept the argument that the said 

Company would observe all conditions of tender by simply signing a declaration.   

 

During the proceedings, Dr Sciriha said that a company which was knowledgeable 

of the trade should know exactly what it should submit or not when submitting 

offers.  He pointed out that, in spite of the fact that the importance of the software 

was reflected in the specifications, it was missing in their offer.  Casella Monitor 

Europe were obliged to submit supporting documentation and not a sweeping 

declaration stating that they would offer to deliver the Air Monitoring Equipment 

in accordance with the terms of the tender dossier without reserve or restriction.  
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Dr Sciriha explained that, just under the general declaration clause, there were the 

description and specifics of supplies.  Thus, apart from the declaration, bidders 

were obliged to include all the specifics.  Dr Sciriha said that Casella Monitor 

Europe submitted the supplies but they decided to leave out a particular part of the 

software. 

 

Dr Serge S Aflalo, International Commercial Director, Environnment SA, 

commented, aiming at clarifying various points raised by Mr Paul Rubens in his 

opening statement. 

 

He said that the software submitted by Environnement SA was ScanAIR which 

was a trademark. Although it was very similar to Enview 2000 it had much more 

features inside.  He declared that the standard packages of ScanAIR and Enview 

2000 did not include forecasting.  However, their software was a specific package 

manufactured by specialised companies which was an additional and totally 

separate package, using the data provided by Enview 2000 and ScanAIR in order 

to make prediction and forecasting.  Furthermore, Dr Aflalo proceeded by saying 

that in their bid they offered both and, as a matter of fact, the specification of the 

modelling software was presented in seven pages full of descriptions. 

 

With regard to the issue of the Company’s track record, Dr Aflalo said that 

Environnement SA, which was set up 27 years ago, was the first and original 

manufacturer of air quality monitoring system in Europe and that it had worldwide 

presence. 

 

Environnement SA’s International Commercial Director claimed that, in such 

tenders, it was imperative for bidders to submit detailed information and full 

description of what was included in their offer because they had to justify and to 

prove their compliance with the tender documents/ specifications and also for 

evaluation purposes.  Dr Aflalo added that the company carried out site surveys to 

ensure that what they offered fitted exactly with the country’s needs and the 

customer’s requirements.  He contended that in Europe bids were rejected every 

time tenderers submitted solely a simple declaration stating that they were fully 

compliant with the specifications. 

 

Mr Joe Degiorgio, Chairperson of the Evaluation Committee, was the first person 

to take the witness stand.  When asked by the PCAB to give his opinion on Mr 

Rubens’ comments regarding the forecasting software, he testified that the 

technical evaluators were the competent people to comment on this issue.  

However, he declared that the fact that the appellants only had a declaration stating 

that they would abide by the tender conditions was a question of concern because 

they did not have detailed technical specifications. 

 

When Mr Rubens was asked by the PCAB to explain how in their objection (Point 

No 6) it was stated that the air quality forecasting was always included in their bid 
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when it was not individually mentioned within the data sheets, he replied that at 

that stage it was the standard part of the software package.  However, he claimed 

that during the tender evaluation period they were not informed that their bid had 

failed the technical specifications resulting in immediate rejection.  Also, Mr 

Rubens stressed the point that, at no stage were clarifications on such matter 

sought from them by pertinent bodies or authorities.  Therefore, by definition, they 

believed that their bid had been accepted. 

 

At this point, Mr Degiorgio intervened by stating that according to the tender 

dossier, the request for clarification was to be made on existing documentation 

submitted by tenderers. However, Mr Rubens insisted that they should have been 

informed that the software was not compliant.  Mr Degiorgio replied that they did 

not ask for clarification on this matter because they could not alter the substance of 

the tender and also because forecasting was either present or not. 

 

When pressed by the PCAB, Mr Rubens categorically declared that “with 

hindsight”,  the specific mentioning of the intended inclusion of the upgraded 

version of the Enview 2000 software package as supplementary information to the 

submitted data sheets, would have left no doubt whatsoever that the Air Quality 

Forecasts technical requirement would have been provided for. 

 

Mr Louis Vella, another summoned witness, testified that as a committee they were 

obliged to examine the offers on documents supplied and so they limited their 

evaluation accordingly.  He declared that, although the Enview 2000 software 

package had an additional feature which would cater for the forecasting 

requirement, the software presented did not include this component.   He explained 

that Casella Monitor Europe’s bid scored low and not rejected because the 

evaluation committee took into consideration the fact that part of the software was 

acceptable whilst another was missing. In actual fact they reported that ‘offer made 

in respect of the software was not to the required specifications since it lacked a 

major element with regards to the air quality forecasts up to 48 hours in advance.’ 

 

When asked by Mr Rubens to state why no clarification was sought if potentially 

there were two conflicting statements between the non-inclusion of the forecasting 

software and the signed declaration that they included this specific function in their 

bid, Mr Vella replied that, being a substantial requirement in the tender 

specifications, he felt that they were not allowed to ask the tenderer for 

clarification as one of the tender conditions specified that ‘no change in the price 

or  substance to the tender may be  sought.’  However, Mr Rubens insisted that if 

Casella Monitor Europe failed the technical requirements, they should have been 

informed that their bid had been rejected.  At this point, Dr Sciriha intervened by 

stating that it did not result from the tender dossier that there was any obligation on 

the adjudication board to elucidate and point out the contradictions in a any 
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particular tender.  Also, he pointed out that in any tender, matters of substance 

could not be changed. 

 

Mr Degiorgio explained that, in view of the value of this tender, the adjudication 

process that had to be followed was the ‘single envelope system’, whereby 

tenderers were informed accordingly after a whole process of adjudication was 

completed. On the other hand, in the ‘three envelope system’, when the technical 

evaluation was done, in case of a rejection, tenderers would be informed 

accordingly. 

 

When asked whether Item 17 ‘Ambient Air Data Acquisition and Management 

Software’ referred to the forecasting equipment that was requested, Mr Vella 

replied that if it did not specifically mention the forecasting, being the most 

essential component part of the software, then to his mind it was not there.  Here, 

the PCAB requested Mr Rubens to pinpoint exactly where in their bid was the 

forecasting software mentioned and he confirmed that it was not specifically 

mentioned. 

 

Ms Nadine Axisa, another witness, in her intervention made reference to Clause 

12.2 of the tender dossier wherein it was specified that ‘VAT and all other taxes 

are to be quoted separately’.  As regards the issue of clarification, she maintained 

that the evaluation committee could not ask for clarifications because forecasting 

was missing in the actual tender.  At this point, Mr Miller intervened by stating that 

forecasting was actually included because the word ‘management’ included 

everything.  He reiterated that only information and specification on forecasting 

was not included. 

 

In his concluding remarks, Dr Sciriha said that from the evidence and submissions 

made, it clearly resulted that beyond any reasonable doubt, the adjudication board 

had decided well. 

 

At this stage, the public hearing was concluded and the PCAB proceeded with its 

deliberations before reaching its decision. 

 

The Board, 

 

having noted that the appellant, in terms of his “reasoned letter of 

objection” dated 3 June, 2005, and also through his verbal 

submissions presented during the public hearing held on the 

5 September, 2005, had objected to the decision taken by the General 

Contracts Committee communicated to him in terms of  the letter 

dated 20 May, 2005, informing him that the tender submitted by him 
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“was not successful because the offered equipment failed to comply 

fully with the published specifications”; 

 

having established that the reasons given to appellant for such “failure” 

were specifically: “The offer made in respect of the software was not 

to the required specifications since it lacked a major element in regards 

to the air quality forecasts up to 48 hours in advance”  (extracted from 

page 4 of the Adjudication Report); 

 

having noted that the “advance forecast” requirement was clearly 

spelled out on page 79 (Annex C4) of the Tender Document and 

featured as one of the important functional requirements listed under 

“Data analysis”, namely:- 

 
“Air Quality Forecasts:  forecasts/projections up to 48 hours 

in advance for all pollutants measured at monitoring sites. 

Software should make use of air quality data, traffic, and 

weather information to produce maps of concentrations at 

selected road sites for present situation or few hours ahead”; 

 

having confirmed, following the evidence produced under oath, that, 

when referring to this technical requirement (Air Quality Forecasts), 

appellant’s bid specifically quoted the ‘Enview 2000’ software 

package and the supporting technical information supplied (data 

sheets) omitted any reference to the requirement in question; 

 

having heard and examined appellant’s verbal and written 

arguments for such “omission”, namely, that, when submitting the 

tender, (a) declarations were made and signed  to the effect that (i)  

“………having read all parts of tender, there are no situations 

justifying any exclusion of our bid”  -  cfr. statement dated 

18 January, 2005   and  (ii) in the context of section 3 titled 

“Tenderer’s Declaration” (Commercial Bid) he fully accepted the 

contents of the dossier in its entirety, without reservation or 

restriction, the Air Monitoring Equipment being one such included 

item,  (b) at no time did he declare in his bid that there was “…..any 

exclusion from the tender dossier/specification as required in Item 

11.10 0n page 10”   and (c) at no time was he informed during the 

evaluation period that (i) his bid had failed the technical 

specification which would have resulted in immediate rejection as 

required in para 20.1 on page 14 or (ii) that any technical 

clarification was required in respect of his bid; 

 

having also heard appellant’s clear declaration to the effect that, 

“with hindsight”,  the specific mentioning of the intended inclusion 
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of the upgraded version of the “ENVIEW 2000” software package, 

as supplementary information to the submitted data sheets, would 

have left no doubt whatsoever that the Air Quality Forecasts 

technical requirement would have been provided for; 

 

having noted that the Adjudication Board, when evaluating 

appellant’s bid utilising the adopted pre-agreed “Evaluation 

Grid” , particularly when applying the weighting factors in 

respect of  the item “Data processing software”  under the main 

item “CONFORMITY TO SPECIFICATION (60%)”  did, in fact,  

award 5 scoring points to appellant’s bid,  having regard to 

appellant’s failure to include the Air Quality Forecasts technical 

requirement in his bid – cfr. page 11 of the Adjudication Board’s 

Report; 

 

having also noted that requests for clarification  on the part of the 

contracting authority were regulated by article 20.3 of the tender 

document which, inter alia, premised that “……no change in the  

price or substance of the tender may be sought, offered or 

permitted except as required to confirm the correction of 

arithmetical errors discovered during the evaluation of tenders 

pursuant to Article 20.3” 

 

reached the following conclusions:- 

 

1. Appellants’ “blanket declarations” to the effect that, when presenting 

their bid they had confirmed that (a) there were no situations 

justifying any exclusion of their bid (b) they fully accepted the 

contents of the tender dossier in its entirety, without  reservation or 

restriction,  do not, in any way,  justify any omission, on their part, to 

specifically quote and also support with documentary evidence,  the 

technical item they were offering in compliance with the specified 

requirement; 

 

2. By their own declaration, made during the public hearing,  appellants 

confirmed that, with hindsight, the information submitted in 

conjunction with the Air  Quality Forecasts technical requirement 

was not complete; 

 

In consequence to 1 and 2, appellant’s objection to the decision reached by the 

General Contracts Committee cannot be upheld by the Board. 
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Furthermore, in terms of the Public Contracts Regulations, 2005, this Board 

recommends that the deposit submitted by appellants in terms of regulation 83, 

should not be refunded especially considering the fact that, by their own 

declaration, made during the public hearing, appellants confirmed that, with 

hindsight, the information submitted in conjunction with the Air Quality 

Forecasts technical requirement was not complete rendering the objection raised 

somewhat frivolous. 

 

 

 

 

 

 

A. Triganza 

Chairman 
E. Muscat 
Member 

M. Caruana 
Member 

 

 

19 September 2005 
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PUBLIC CONTRACTS APPEALS BOARD 

 

Case No. 45 

 

Re: CT 2709/2004, Advert No. CT 350/2004 

Air Monitoring Equipment 

 

This call for tenders was originally published in the Government Gazette and the 

EU Official Journal on the 30 November 2004 and the closing date for the call for 

offers was 25 January 2005. 

 

The global estimated value of the contract (forming part of the ERDF 10 

Programme financed via 75% of funds generated through EU Funds and 25% 

generated via local sources) in question was Lm212,390 (inclusive of VAT). 

 

A total of five (5) offers submitted by different tenderers were analysed by an 

Adjudication Committee.  

 

Following the notification that their Company would not be selected in view of the 

fact that their offer was considered as non-compliant with tender specifications, 

Messrs Enviro Technology Servcises plc (locally represented by Advanced Industrial 

Systems Ltd) lodged a formal objection on 1 June 2005 against the decision to award 

the tender in caption to Messrs. Environnement SA (locally represented by 

Technoline Ltd) for Lm161,336.68. 

 

The Public Contracts Appeals Board made up of Mr. Alfred Triganza (Chairman) 

with Mr. Edwin Muscat (Member) and Mr Maurice Caruana (Member) convened a 

public hearing on 5 September 2005 to discuss this objection. 

 

Present for the hearings were: 

 

Enviro Technology Services / Advanced Industrial Systems Ltd 

Mr Mike Webley (Technical Director) 

Mr Kevin Schembri (AIS) 

 

Environnement SA / Technoline Ltd 

Dr Serge S Aflalo (International Commercial Director) 

Dr Michael Sciriha - Legal Advisor 

Mr Stephen Debono (Technoline) 

Mr Ivan Vassallo (Technoline) 
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Evaluation Committee 

Mr Joe Degiorgio - Chairperson 

Mr Kevin Mizzi - Secretary 

Mr Louis Vella – Member 

Ms Nadine Axisa – Member 

Dr Maciek Lewandowski - Member 

 

After the Chairman’s brief introduction to this particular tender, the representatives 

of Enviro Technology Services plc were invited to commence proceedings by 

giving a brief resume of what lead to their objection.   

 

Mr Mike Webley, the Company’s Technical Director, started by stating that their 

case was based on the fact that the equipment they supplied for this tender was 

technically the same or even better than the equipment proposed by 

Environnement SA.  Therefore they did not see how under the Technical Average 

Weighted Score they scored lower.   

 

He said that, in view of the fact that they did not receive a full copy of the 

Adjudication Board’s report, as they believed that Environment SA did, they were 

going to limit their arguments on the few points which were included in the small 

section of the AB’s report that was submitted to them by the Contracts 

Department. 

 

Mr Webley claimed that they could not understand how it was stated that the 

tender was ‘difficult to elucidate and extract the specific items required for the 

adjudication process’ considering the fact that the tender reply was written in the 

same format and the items were written in the same order of the tender document. 

 

As regards ‘logistic costs for oversees technicians’, he said that all relative 

expenses were included.  As far as the VAT, ‘Handling charge’, and ‘standard 

conditions of sale’ were concerned, these issues were settled after necessary 

clarifications were sought wherein they confirmed that their prices excluded all 

taxes and they accepted the terms and conditions outlined in the tender dossier. 

 

With regard to the last point, namely, ‘The cost of installation of the above 

mentioned software is limited to 4 stations’ he contended that, at no stage, did they 

state that the software was limited to 4 stations.  Furthermore, he said that they 

were never asked from how many stations their software could be collected.  

 

Mr Webley concluded his opening statement by stating that they wanted to 

establish whether they were marked down on these points. 

 

Mr Kevin Schembri, representing Advanced Industrial Systems Ltd, argued that it 

was unfair to lose points on these issues. 
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During the proceedings Dr Serge S Aflalo explained that when they make a 

quotation for a tender , they usually make  a site survey and try to offer the best 

system which was fully compliant with the customer’s needs.  In this case, they 

had stipulated that the licence for the software was fully open irrespective of the 

number of stations available.  This was a very high additional value because 

otherwise each time a station was added to the network additional licensing costs 

would be incurred. 

 

Mr Joe Degiorgio, Chairpersobn of the Evaluation Committee, declared that the 

clarifications sought did not affect negatively Enviro Technology Services plc in 

the weighted score because these were settled to their complete satisfaction.  Also, 

he wanted to place major emphasis on the fact that during the adjudication process 

they were as objective as possible. 

 

In reply to Dr Sciriha’s specific questions, the witness confirmed that no 

conditional bids could be submitted and that in the adjudication process there was 

level playing field among all bidders. 

 

Mr Louis Vella, another member of the Evaluation Committee, on taking the 

witness stand, was cross-examined by the PCAB. He confirmed that there were no 

negative repercussions on the Enviro Technology Services Ltd’s score because the 

only difficulty they had was that the itemised submission was not added up and, in 

so far as the issue of logistic costs for overseas technicians was concerned, this was 

satisfactorily clarified by the appellant. 

 

At this stage Mr Vella recalled that the appellant’s software was meant to be 

licensed for 4 stations and, as a consequence, if, eventually, the contracting party 

would need to extend the number of stations, additional costs would be incurred. 

He claimed that this affected the score to the extent that those bidders who had an 

‘open-ended’ software licence were given some extra points.  In reply to a specific 

question by the PCAB, the witness declared that the tender specifications required 

the supply of software for two existing stations and for two new ones.  At this 

point, the PCAB questioned why, in the prevailing circumstances, such bidders 

were given preferential scoring.    Mr Vella replied that, once the submissions 

received were complete and rather good, they had to consider such fine details.  

Also, he confirmed that no clarification was sought from Enviro Technology 

Services plc to enquire whether they could provide software for more stations. 

 

Mr Vella testified that both Environnement SA and Enviro Technology Services 

plc conformed to the tender specification but the first were given 0.5 extra points 

under Data Processing Software because they offered something more than what 

was requested.   The PCAB pointed out that as long as they were satisfying the 

tender’s requirement, none of the tenderers should have been penalised or given 
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preferential treatment. By the time Mr Vella was calculating how the extra 0.5 

point actually affected the final score, Mr Degiorgio intervened and declared that 

in the tender dossier they did not ask for 4 Stations.  He said that under ‘Ambient 

Air data acquisition and management software’ it was specified that the packages 

that they would deliver ‘must be compatible with the presently owned air 

monitoring stations and must include data handling from these as well’.  He said 

that although at present there were two stations and another two were going to be 

purchased, they were not limiting their request for 4 stations. 

 

The PCAB said that this was a totally different scenario because then it was a 

question of who gave the best value for money. 

 

At this instance, Mr Vella corrected himself by stating that the tender dossier did 

not specifically ask for 4 stations and therefore in this respect none of the tenderers 

was penalised because in their evaluation they took into consideration that 

software which was covered by multi-user licences.  Then, he declared that the 

final score would still not be affected because when he added the 0.5 point with the 

8.5 originally allocated to Enviro Technology Service plc for Data Processing 

Software and worked out the total average weighted score under Conformity to 

Specifications, their points had increased from 4.759 to 4.819 which was still 

lower than Environnement SA’s 4.961. 

 

Mr Vella and Mr Degiorgio pointed out that Enviro Technology Services plc did 

not lose points on clarifications. 

 

In his concluding remarks, Mr Webley reiterated the fact that the tender dossier 

stipulated that the new software had to be supplied for the 2 existing stations plus 

another 2 that they were going to buy and not for future stations. 

 

On the other hand, Dr Sciriha said that the Evaluation Committee had taken a 

holistic approach to the tender and they were after the best value for money. 

 

At this stage, the public hearing was brought to a close and the PCAB proceeded 

with its deliberations before reaching its decision. 

 

This Board, 

 

having noted that the appellant, in terms of his “reasoned letter of objection” 

dated 1 June, 2005, and also through his verbal submissions presented during 

the public hearing held on the 5 September, 2005, had objected to the decision 

taken by the General Contracts Committee communicated to him in terms of  
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the letter dated 20 May, 2005, informing him that the tender submitted by him 

was not successful;  

 

having established that, in fact, appellant’s “failure” was rather the result of 

appellant’s overall (final) score emerging from the evaluation exercise, 

particularly, the awarding criteria,  pre-determined by the Evaluation 

Committee, as described in detail on page 5 of the latter’s Report and 

quantified in the evaluation grid presented on page 12 of the same Report; 

 

having obtained under oath, the Evaluation Committee’s confirmation to the 

effect that (a) all clarifications sought and obtained from appellant resulted in 

satisfactory replies (b) no clarifications were required in respect of appellant’s 

bid limitation to four (4) stations when quoting the cost of installation relating 

to the item: “Ambient Air data acquisition and management software” on pages 

78-79 (Annex C4) of the tender document and (c) consequent to the limitation 

mentioned in (b) appellant’s score was lower than that awarded to his 

competitors who did not apply such limitation, resulting in cost savings to the 

client ; 

 

having heard and examined appellants’ arguments for insisting that their tender 

“….fully met the tender specifications and therefore our technical average 

weighted score should have been the same or higher than Environment S.A..  

Also from the cost weighted score we understand that our price tendered was 

lower than theirs and therefore Enviro Technology should have been awarded 

this contract”; 

 

having examined and also interpreted the text of  item: “Ambient Air data 

acquisition and management software” on pages 78-79 (Annex C4) of the 

tender document, particularly the second paragraph of this text which reads as 

follows: “The system must be compatible with the presently owned air 

monitoring stations and must include data handling from these as well” ; 

 

having also evaluated mathematically the overall implication of appellant’s 

“capping” of the cost of installation in the context of  the score awarded under 

the main item “CONFORMITY TO SPECIFICATION (60%)”  in respect of  

the  item “Data processing software”,  (cfr. “Evaluation Score Summary” on 

page 12 of the Adjudication Board’s report),  and having reached the 

conclusion that such limitation, even if not taken into account for scoring 

purposes, would still not have altered the final score awarded to all bidders ; 

 

220 



reached the following conclusions:- 

 

1. The decision not to award the contract to appellant was essentially based on 

the final score obtained in the context of the evaluation procedure adopted 

by the Evaluation Committee and not on any compliance limitations; 

 

2. The tender evaluation process and procedure adopted and applied by the 

Evaluation Committee, as detailed in its Report, including particularly, the 

methodology applied and the scores awarded, whilst essentially subjective 

in character, were accepted by the Board as being fair and impartial.  In this 

respect, this Board had no reason or grounds on the basis of which it should 

insist on the review of the scores applied in the context of evaluation grids; 

 

3. This being the case, the Board is not in a position to query the “final score” 

secured by all bidders, including appellant, as registered in the grid titled: 

“Evaluation Score Summary” on page 12 of the Evaluation Committee’s 

report; 

 

4. In consequence to 1, 2 and 3 above, the appellant’s objection to the decision 

reached by the General Contracts Committee to award the contract to 

Environment S.A., cannot be upheld by this Board. 

 

Furthermore, in terms of the Public Contracts Regulations, 2005, this Board 

recommends that the deposit submitted by appellants in terms of Regulation 83, 

should not be refunded. 

 

 

 

 

 

 

A. Triganza 

Chairman 
E. Muscat 
Member 

M. Caruana 
Member 

 

 

19 September 2005 
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PUBLIC CONTRACTS APPEALS BOARD 

 

Case No. 46 

 

Re: CT 2616/2004, Advert No. CT 15/2005 

Tender for the Reconstruction and Upgrading of San Lawrenz to Rabat, Part 

of Arterial Route 1, Rabat, Gozo 

 

This call for offers, which was published in the Maltese Government Gazette and 

the EU Official Journal on the 28 January 2005, was issued by the Contracts 

Department following a formal request received from the ADT (Awtorita’ Dwar it-

Trasport ta’ Malta) through the Ministry for Gozo. 

 

The estimated works covered by this tender will be co-financed by the EU under 

the European Regional Development Fund with a budget of Lm2,000,000. 

 

The closing date of this tender was 10 March 2005. 

 

In total, three (3) offers were submitted by tenderers on closing date for submission 

of offers. 

 

A formal objection was filed by Ganado & Associates Advocates on behalf of 

Polidano Group and Gatt Tarmac Ltd on 14 July 2005, following a formal 

notification received from the Director General Contracts in a letter dated 

8 July 2005 in which they were informed that their tender was not among the 

selected ones due to the fact that “the offer was not in compliance with the Tender 

Dossier since the identity of the tenderer submitting the tender is obscure because 

whilst the tender guarantee identified M/S Gatt Development Limited for Gatt 

Tarmac as the tenderer, the Tender Form did not identify the name of the 

tenderer.” 

 

The Public Contracts Appeals Board (PCAB) made up of Mr. Alfred Triganza 

(Chairman), Mr Anthony Pavia (Member), and Mr Edwin Muscat (Member), 

convened three public hearings on 24 August 2005, 29 August 2005 and 

20 September 2005 to discuss this objection. 

 

Also present for the hearing were: 

 

Polidano Group and Gatt Tarmac Ltd 

Dr Stefan L. Frendo  Legal Representative 

Dr Antoine Cremona  Legal Representative 

Dr Noel Camilleri    Legal Representative 
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MAC Joint Venture – made up of the following partners 

Roads Construction Co Ltd (Leader), Bonnici Group Ltd and rar Ltd, 

C & F Building Contractors Ltd and Schembri Infrastructures Ltd. 

 

Dr Adrian Delia    Legal Representative 

Dr Mario Demarco   Legal Representative 

Dr Kenneth Grima    Legal Representative 

 

Ministry for Gozo 

Mr Joseph Portelli    Public Official 

Dr Carmelo Galea    Legal Representative 

Witnesses 

Arch. Ivana Farrugia  Chairperson  

Mr Saviour Tabone  Committee Secretary 

Arch. Angelo Vassallo  Committee Member 

Arch. David Portelli  Committee Member 

Arch. Mario Ellul    Committee Member 

Mr Bastian Debono  Member General Contracts Committee 

Mr Melvin Cachia   Department of Contracts 

Mr Jack Theuma   Bank Manager BOV, Victoria Gozo 

Mr Edwin Zarb   Director General Contracts 

Mr Mario Gatt   Gatt Tarmac Ltd 

Mr Charlo Farrugia  Polidano Bros Ltd 

Mr Paul Caruana   Quantity Surveyor, Design and  

      Technical Resources 

Dr Michael Borg Costanzi  Head, Legal Office BOV 

Dr Joanna Drake   Expert on EU Law 

 

Following a general introduction by the Chairman, PCAB, relating to the objection 

raised in this particular case, one of the appellants’ legal representatives, Dr Stefan 

Frendo, remarked that they did not know yet who the other parties were, whether 

their ‘motivated’ letter of objection was notified to someone else and whether any 

reply was submitted by interested parties. He also complained about the fact that 

when they asked for a copy of the ‘motivated letter of reply’ filed by all interested 

parties, the Department of Contracts informed them that they could not accede to 

their request.  At this stage, the PCAB argued in favour of appellants’ request for 

such documentation to be made available and ruled that appellants should be given 

access to a copy of such correspondence. 

 

Dr Carmelo Galea, legal council to the Evaluation Committee appointed by the 

Ministry for Gozo, concurred that it was imperative to establish who the interested 

parties were, and proceeded by presenting a copy of his clients’ reply. 
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Dr Adrian Delia, one of Mac Joint Venture’s legal representatives, explained that 

they had seen the appellants’ objection on the Department of Contracts’ Notice 

Board.  However, he declared that they found no objection to their ‘motivated 

letter of reply’ being forwarded to the rest of the interested parties, agreeing that 

everyone is rightfully entitled to prepare oneself in the best possible manner, 

whether to defend or to challenge any decision. 

 

At this point the PCAB directed that all copies of correspondence/submissions 

regarding the appeal be distributed to the interested parties concerned, including 

Polidano Bros Ltd / Gatt Tarmac Ltd, Mac Joint Venture and the Ministry for 

Gozo.  The sitting was suspended and the lawyers were allowed fifteen (15) 

minutes to read and analyse the contents thereof.  In view of the fact that it was 

established that the said parties needed more time to examine thoroughly the 

documentation given, possibly necessitating some kind of reply in regard, the 

PCAB suggested that the hearing be postponed to the following week, precisely for 

Monday, 29 August 2005 at 13.00 hours. 

 

Then, Mr Melvin Cachia, representing the Department of Contracts, was called to 

the witness stand.   He testified that the correspondence had not been passed on to 

the complainants following legal advice received from the Attorney General’s 

Office. He explained that the procedure regarding the Three Package Tender Offer 

was regulated by Part XII of the Public Contracts Regulation 2005 (Legal Notice 

177/2005) while the procedure of appeals following the decision relating to the 

award of contract was regulated by Part XIII of the same regulations.  He said that 

the tender in question was under Three Package Tender Offer and relative 

objection was not considered ‘normal’ but a ‘review’. The praxis followed to date 

in these types of objections was that they passed such correspondence only to the 

PCAB.   The Chairman, PCAB, said that, irrespective of whether it was a review or 

not, the Board was of the opinion that the appellant and all interested parties had a 

fundamental right to have access to all correspondence related to notice/ motivated 

letters of objection and replies thereto. However, he made it clear that although the 

PCAB always insisted on the transparency of the appeals’ procedures it did not 

tolerate ‘fishing expeditions’. 

 

After the meeting was suspended again, the PCAB clarified that it would not give a 

preliminary ruling but a final decision on all the case.  Also it was agreed to 

continue with the proceedings. 

 

Dr Noel Camilleri said that this tender was issued for the reconstruction and 

upgrading of the stretch of road leading from San Lawrenz to Rabat, Gozo.  He 

said that the three tenderers who submitted their offer were accepted at the initial 

phase, that is, at the opening of the Bid Bond (Envelope 1) and that at the second 

envelope stage (relating to ‘Specifications’) one tenderer was accepted and the 

other two were rejected.  Their clients decided to file an objection because they 

were of the opinion that the manner in which they were rejected was not compliant 
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with the regulations and the spirit of the tender.  In their letter of objection they 

highlighted the points why the PCAB should uphold the appeal.  The fact that the 

appellant deposited Lm10,000 with the objection indicated they felt that the appeal 

was justified. 

 

Dr Carmelo Galea, the Ministry for Gozo’s legal advisor, said that this was a 

‘Three Separate Package’ tender.  He explained that when the Evaluation 

Committee opened the offers of the three competing tenderers, they found that one 

of them, which pertained to the appellant, did not have the name of the tenderer on 

it. In spite of this, it was decided to accept this tender ‘prima facie’. When they 

opened Envelope 1 of Tender No 3 (appellant) they found that it contained a tender 

guarantee issued by Bank of Valletta to the order of Gatt Development Ltd for Gatt 

Tarmac Ltd.  Although this guarantee did not follow the exact format of the tender 

guarantee form (page 59 of the ‘Tender Document’) it was again decided to 

proceed with the opening of Envelope 2 (relating to ‘Specificiations’) of Tender 

No 3. However, upon opening this envelope, the ‘Tender Form’ contained therein 

failed to identify the ‘leader’ of the tender.  Nor was there any indication of the 

identity of Partners 1, 2 and 3 of the tender.  Partner 4 was identified as ‘Messrs 

Polidano Bros. Ltd’.  Gatt Developments Ltd and Gatt Tarmac Ltd did not feature 

at all on the Tender Form, but they were shown as subcontractors. At that point, 

this tender was not discarded but left pending because the Evaluation Committee 

needed to seek legal advice from the Attorney General’s Office. 

 

Ms Ivana Farrugia, Chairperson of the Evaluation Committee, testified that the 

advice sought from the Attorney General’s Office was sought because, after 

consulting the  Contracts Committee’s representative, the decision as to whether to 

accept Tenderer No 3’s offer or not was left at the discretion of the Evaluation 

Committee. 

 

Dr Delia said that the tender dossier provided that one of the tendering procedural 

requirements was that ‘The Tender must comprise the following duly completed 

documents.’ He contended that according to the documents submitted, it was clear 

that the Complainant failed to comply with the procedural requirements stipulated 

in the tender dossier. Furthermore, he pointed out that the power granted to the 

Director of Contracts to seek clarifications was strictly limited to points of a 

technical nature and not to matters relating to the ‘Bid Bond’, identification of the 

‘Tenderer’, ‘Leader’ and ‘Subcontractor’, and similar matters. 

 

As regards the complainant’s allegation that the Director of Contracts’ rejection of  

the tender submission was a ‘misuse of administration discretion’, Dr Delia argued 

that the law itself specified that if a tender submission was found to have failed 

with complying to the tendering procedural requirements ‘the remaining packages 

in his tender offer are to be discarded unopened.’ 
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With regard to the Bank Guarantee, he said that clause 18.1 of Volume 1 of 

Section 1 of the ‘General Part’ of the tender dossier stipulated that, ‘The Tenderer 

must provide, as part of his tender, a tender guarantee.’  In this case the tender 

guarantee was provided by Gatt Tarmac Ltd who was a sub-contractor and not by 

the presumed tenderer, namely Polidano Bros Ltd. 

 

Dr Mario Demarco, another legal advisor representing Mac Joint Venture, said that 

this was a question of documentary evidence.  He argued that it was useless to hear 

the evidence of witnesses considering the fact that the documents showed that the 

tender guarantee was not issued by the tenderer, and in the ‘Tender Form’, 

Polidano Bros Ltd was indicated as Partner No 4 and no one was indicated as 

Partner No 1, 2 and 3 or the Leader. He said that the law stipulated the 

identification of the tenderer so that it would be known who one is dealing with. Dr 

Demarco also argued that if the tender guarantee was made on behalf of another 

person then the Department of Contracts would not be able to call in the tender 

guarantee should the latter deem necessary to do so. 

 

Dr Kenneth Grima, another lawyer forming part of the legal advisory team to Mac 

Joint Venture, said that the Director of Contracts had no discretion because “will” 

and “must” could not be interpreted in a different way other than the scope they 

were originally intended for and as included in the tender forms.  He argued that if 

such mistakes were to be tolerated and this appeal was upheld, such decision 

would have a repercussion on future cases. 

 

Mr Jack Theuma, BOV Branch Manager (Victoria, Gozo), in taking the witness 

stand, sought permission from the Bank’s client, namely Mr Mario Gatt, 

representing Gatt Tarmac Limited to exempt him from his professional secrecy.  

The latter consented to request. 

 

On cross-examination by Dr Stefan Frendo, one of the appellants’ legal 

representatives, Mr Theuma confirmed that the BOV issued a Bank Guarantee for 

Lm25,000 in respect of Tender CT 2616/2004 for the Construction and upgrading 

of San Lawrenz to Rabat Road, Part of Arterial Route 1, Rabat Gozo by the order 

of Gatt Development Ltd for Gatt Tarmac Ltd in favour of the Director of 

Contracts. He also produced a copy of the Tender Guarantee No. G24TFC5092. 

 

Mr Theuma testified that if the tenderer would fail to fulfil his obligations under 

the tender conditions and the Director of Contracts (in this instance known as the 

‘beneficiary’) were to submit a claim accompanied by the original Bank 

Guarantee, the BOV p.l.c. (the ‘guarantor’) would pay “no questions asked”.  He 

said that it was Mr Mario Gatt, Managing Director of Gatt Development Ltd 

(Parent Company) and Gatt Tarmac Ltd (Subsidiary Company) who had requested 

BOV p.l.c. to issue the bank guarantee.  He also confirmed that, independently of 

who requested the issue of the bank guarantee, it would be honoured by the Bank. 
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When the witness was asked by Dr Demarco to declare whether Polidano Bros Ltd 

was indicated as the tenderer on the Bank Guarantee, the reply given was in the 

negative. 

 

Then, the same lawyer mentioned the fact that, according to the 1st paragraph of 

the Bank Guarantee, the ‘Tenderer’ was Gatt Development for Gatt Tarmac Ltd.  

Also, he pointed out that the conditions regarding the issue of this guarantee were 

indicated in the 2nd paragraph which stated that: 

 
‘At the request of the Tenderer, we, Bank of Valletta p.l.c., hereby guarantee to pay 

you on demand a maximum sum of Twenty Five Thousand Maltese Lire and 00 

cents, Lm25,000 in the event that the Tenderer withdraws its tender before the 

expiry date or in the event that the Tenderer fails to sign the contract and provide 

the Performance Bond, if called upon to do so in accordance with the tender 

conditions or in the event that the Tenderer otherwise fails to fulfil its obligations 

under the tender conditions.’ 

On a specific question by Dr Demarco, the witness confirmed that if someone were 

to withdraw from the tender who was not Gatt Tarmac Ltd, the conditions in the 

bank guarantee would not be applicable. 

 

Then, Dr Stefan Frendo asked Mr Theuma to state whether the guarantee for this 

particular tender would be valid if Polidano Bros Ltd (the ‘tenderer’), being a 

business partner with the company on whose behalf the Bank Guarantee was 

issued, were to withdraw from the tendering process.  Mr Theuma replied by 

stating that, in that instance, the matter would be referred to the Legal Office for 

advice. 

 

In reply to Dr Delia’s question, Mr Theuma confirmed that once in the Bank 

Guarantee it was indicated that Gatt Development Ltd for Gatt Tarmac Ltd was the 

tenderer, then if this were to ultimately result in the indicated tenderer not being 

the the real tenderer, the guarantee would be considered invalid. 

 

Also, in his testimony, he said that if the name of the tenderer was not mentioned 

when they received a claim he would pay, but if it was mentioned he would refer 

the matter for legal advice to give a ruling whether he was in order to pay or not. 

 

Mr Mario Gatt, shareholder of Gatt Tarmac Ltd, testified that in the said Company 

he was the person responsible for the preparation and submission of tenders. He 

said that in Gozo there were only two contractors, namely Roads Construction and 

Gatt Tarmac Ltd.  They were interested in bidding for this tender and since they 

required a certain amount of turnover in cash they decided to associate themselves 

with Polidano Bros Ltd.   Polidano Group were the main contractors holding 70% 

of the total participating shares with Gatt Tarmac Ltd acting as the sub-contractor 

agreeing to hold the balance of the total financial and statutory interest. 
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According to the same witness, the two Companies also verbally agreed that the 

Bid Bond be issued by Gatt Tarmac Ltd. 

 

When cross-examined further on this particular issue, Mr Gatt emphasised that 

there was no written agreement because it was a question of confidence between 

the Companies concerned.  He stated that he was fully aware of the fact that if his 

partner defaulted in any way the Company he represented would lose the money 

tied to the bank guarantee. 

 

Mr Gatt confirmed that he had requested BOV p.l.c. to issue the Bank Guarantee 

for this specific tender; the Bid Bond was valid for 90 days and the Director of 

Contracts requested them to extend the Bank Gaurantee.  Also, he testified that 

they had assigned Architect Robert Sant and that he had worked with Mr Paul 

Caruana to complete the tender. 

 

Mr Gatt said they submitted their tender in three (3) envelopes in accordance with 

the established procedure.  The envelopes were rubber stamped with the words 

Polidano Bros Ltd.  He said that Mr Charlo Farrugia from Polidano Bros Ltd and 

himself had submitted the tender at the Department of Contracts before closing 

time.  Prior to the opening of the tenders by the Evaluating Committee, they were 

asked whether there were any representatives of the tenderers. Mr Farrugia 

identified himself as Polidano Bros Ltd’s representative who was then asked to 

sign a paper.  He said that when they opened the first envelope and saw that 

Polidano Bros. Ltd was not mentioned, he told them that the Bid Bond was issued 

by his Company because it was a sub-contractor.  At this stage, Mr Gatt said that 

the Evaluation / Contracts Committee sought advice in regard from Mr Edwin Zarb 

(Director General, Contracts), who told them to proceed with the opening of the 2nd 

envelope.  At that stage it was not indicated to him that there were any problems 

with the 1st and 2nd envelope.  However, when after around two days he went to 

check the Notice Board at the Contracts Department, he discovered that the 

Evaluation Committee was going to seek legal advice on the Bid Bond and to ask 

for clarification regarding Partner No 4. 

 

At this point he presented to those present a photo of the Summary of Tenders 

Received which was published on the Contracts Department’s Notice Board. 

 

According to the same witness, at the opening stage one of the Evaluation 

Committee members had mentioned to him that they needed to seek legal advice 

on issues relating to the Bid Bond. Mr Gatt also recalled that a representative of the 

General Contracts Committee had told them that it was valid.  However, 

Mr Gatt insisted that the issue of clarification was never mentioned to him.  To his 

amazement, Mr Gatt emphasised, on 8 July 2005, Polidano Group and Gatt 

Tarmac Ltd were officially informed that their tender had been rejected. 
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Dr Galea drew the witness’ attention that  according to the Evaluation Committee’s 

minutes regarding the opening procedure of offers, the first problem arose because 

the name of the tender box was unmarked bearing no identification of the tenderer 

who had submitted the offer. At this point, when Mr Gatt was specifically asked to 

state whether he was aware that there was a discussion on this matter, the reply 

given was in the negative. 

 

Then, Dr Galea said that when the Evaluation / Contracts Committee proceeded 

with the opening of the respective tender guarantees, it was found that the tender 

guarantee submitted by appellants did not follow the exact format of the tender 

guarantee form as stipulated on page 59 of the Tender Document.  The Ministry 

for Gozo’s legal representative contended that the fact that in Thake and Desira 

Advocates’ letter dated 22 March 2005 it was stated that there was no conformity 

because the form was blank proved that at the opening of the 

1st envelope the discussion was about this issue.  However, Mr Gatt declared that 

he was not aware of any discussion regarding the lack of conformity of their Bank 

Guarantee. 

 

Dr Galea explained that at this point in time the Evaluation Committee did not 

know that the tenderer was Polidano Bros. Ltd because the Tender Guarantee 

mentioned only Messrs Gatt Development for Gatt Tarmac Ltd.  Upon opening 

Envelope 2 more serious discussion ensued because neither Gatt Developments 

Ltd nor Gatt Tarmac Ltd featured on the Tender Forms but they were shown as 

sub-contractors. 

 

Mr Gatt confirmed that he did not inform BOV p.l.c. that he was a sub-contractor 

and that in the Bank Guarantee he was indicated as the Tenderer.  He declared that 

for him there was no difference between a contractor and a sub-contractor because 

he was part of the tender.  His attention was drawn to the fact that once he was 

responsible for 30% of the works his obligation was not equal to that of the 

Tenderer. 

 

At this stage, Dr Galea said that all tender documents were signed by the tenderer 

and the sub-contractor. 

 

When cross examined by Dr Delia it was established that Mr Gatt was neither a 

Director nor a Managing Director of Gatt Tarmac Ltd but a shareholder.  He said 

that although Gatt Tarmac Ltd had been in operation for 5 years, he had been 

involved in the preparation of tenders for 30 years. He reiterated that he did not 

make any difference between a contractor and a sub-contractor and, as far as he 

was concerned, the most important thing was that the tenderer was indicated.   

 

Dr Delia argued that once Gatt Tarmac Ltd paid the Lm10,000, the appeal was 

invalid because a sub-contractor was not allowed to appeal. 
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On cross examination by Dr Demarco, Mr Gatt testified that Gatt Tarmac Ltd was 

tendering as sub-contractor for the first time and that they made a written 

arrangement between them and Polidano Bros Ltd.  He was followed by Mr Charlo 

Farrugia who, on being cross-examined by Dr Camilleri, testified that he was an 

employee of Polidano Bros Ltd.  He confirmed that he was the Company’s 

representative in the tender opening session and that he had signed the paper where 

the representatives of the tenderers were identified.  He declared that at least one 

rubber stamp of the Polidano Bros Ltd was stamped on the white wrapping paper 

of the tender box. 

 

Mr Farrugia said that when a problem arose regarding the Bid Bond which was not 

issued by Polidano Bros Ltd but by Gatt Tarmac Ltd., the Director of Contracts 

was requested to come in the room in order to advise on issue.  According to Mr 

Farrugia, the Director of Contracts said that the bank guarantee was acceptable but 

left the decision as to whether this should ultimately be accepted entirely in the 

hands of the Chairperson of the Evaluation Committee; on her part, the latter, 

decided to seek legal advice on the matter. 

 

In reply to Dr Galea’s questions, Mr Farrugia declared that it was one of the 

competitors who was in the public area who had questioned why the Bid Bond was 

issued by Gatt Tarmac Ltd and not by Polidano Bros Ltd.  He could not recall that 

the issue regarding the format of the Bid Bond (page 59) was raised during the 

opening of Envelope 1. His attention was drawn to the fact that this matter was 

mentioned by Dr Norval Desira in his letter dated 22 March 2005. 

 

Mr Farrugia proceeded by confirming that after the opening of Envelope No 2 

there was a discussion about the fact that the ‘Leader’ was not identified. 

 

In reply to Dr Delia’s questions, Mr Farrugia confirmed that the rubber stamp was 

not on the tender box and that the tenderer was Polidano Bros Ltd.  He declared 

that the Bid Bond presented with the tender was on behalf of Gatt Tarmac Ltd and 

that Polidano Bros Ltd submitted the appeal. 

 

On cross-examination by Dr Demarco, Mr Farrugia confirmed that Polidano Bros 

Ltd was the contractor and that the Bank Guarantee indicated Gatt Tarmac Ltd as 

the Tenderer. 

 

In his testimony, Mr Edwin Zarb, Director General Contracts, was first cross-

examined by the PCAB.  He testified that when he was called to give his 

interpretation about the format and wording of the tender guarantee, he believed 

that Government’s financial interests were safeguarded because it specified that ‘it 

shall not be incumbent upon us to verify whether such demand was justified.’  

However, he said that the Evaluation Committee decided to take legal advice 

regarding the validity of the Guarantee.  Also, he confirmed that the Department 

acknowledged the tenderer and not the sub-contractor because the contractual 
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obligations were between the Department and the Tenderer.  He explained that in 

the event a sub-contractor defaulted, it was the contractor who was responsible and 

not the sub-contractor. He explained that, immaterial of the identity of the person 

at whose request such a guarantee was issued, the Bank would honour the claim. 

 

Then, Dr Frendo referred Mr Zarb to the advice given by the Attorney General’s 

Office which indicated that according to Maltese Law a person could stand as 

guarantor for another person.  However, it was also stated that if the Evaluation 

Committee was strict in its interpretation of the regulations and conditions of the 

tender dossier it could reject the offer.  He was of the opinion that the advice given 

by the Attorney General comforted his version because nowhere was it stated that 

he had taken the wrong decision when he recommended that the tender guarantee 

was admissible. 

 

Dr Galea intervened and pointed out that the Bank Guarantee was submitted by the 

order of Gatt Development Limited for Gatt Tarmac Ltd and that the latter was 

identified as the Tenderer. He argued that if the Director of Contracts were to claim 

the Bank Guarantee on the request of the Tenderer and the Bank paid the sum 

claimed, Gatt Tarmac Ltd could take legal action against Director of Contracts 

because Gatt Tarmac Ltd was not the Tenderer but a sub-contractor. 

 

On his part, Dr Demarco made reference to page 59 of Tender Document regarding 

the Guarantee Form and Mr Zarb confirmed that, although the Bank Guarantee did 

not follow the exact format of the tender guarantee form, it was acceptable.  Dr 

Demarco insisted that it was mandatory that the Contractor’s name and address be 

indicated in the Bank Guarantee.  Mr Zarb confirmed that Gatt Tarmac Ltd was not 

the Tenderer.  Initially the Tender Guarantee Form was accepted because the 

Guarantee was ‘payable on demand’.  However, he agreed with the Evaluation 

Committee’s decision to take legal advice on the whole issue.  

 

Mr Zarb confirmed Dr Frendo’s statement that the Attorney General’s decision had 

comforted his position, mainly, that on the basis of that Bank Guarantee, 

Government’s interest was safeguarded.  Dr Demarco intervened by stating that the 

issue was not whether Gatt Tarmac Ltd could act as surety for the tenderer or not 

but whether it was according to the tender conditions or not.  He quoted the 2nd, 3rd 

and 4th paragraph of page 2 of the Attorney General’s advice given on      11 April 

2005 wherein the Attorney General put the responsibility on the Evaluation 

Committee to decide. On the same subject matter Dr Grima said that when the 

lawyer from the Attorney General’s office quoted from the tender document she 

put emphasis on the words “strictly in accordance to”. At this stage Mr Zarb 

intervened and stated that if his Department were to act extremely strict then one 

could easily end up discarding all tenders. Dr Galea rebutted claiming that in this 

case one had to take notice of the advice given by the Attorney General’s office 

which ‘inter alia’ stated that “… Should the board be of the opinion that the 

submitted documents are incomplete, obscure, conditional, illegible, contain 
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unrequested information or other irregularities, then on the basis of parag. 27.1, 

such tender may be rejected.” 

 

Mr Zarb concluded his testimony by insisting that in this particular instance he was 

of the opinion that Government’s interest was safeguarded, confirming also that it 

was the Contracts Department which requested Gatt Tarmac Ltd to extend the 

guarantee. 

 

When cross-examined by Dr Frendo, Mr Paul Caruana, Quantity Surveyor with 

Architect Robert Sant of Design and Technical Resources, testified that Mr Charles 

Polidano had assigned him to fill in the tender dossier.  He explained that when 

they filled the information on the Tender Form, they were also filling in the Hal 

Far Tender wherein Polidano Bros Ltd was Partner No 4 and unfortunately they 

copied and pasted them from the documents thereof.  He declared that Partner No 4 

was included only once in the tender document, that is, on page 55.  He said that 

the entire tender was filled in with information about the tenderer, namely, 

Polidano Bros Ltd.  At this point it was decided to adjourn the sitting for Monday, 

29 September 2005 because it was felt necessary to verify witness’ testimony with 

the tender document. 

 

When the hearing reconvened on the agreed date, the Chairman informed those 

present that the PCAB decided to summon Dr Michael Borg Costanzi, Head of the 

Bank of Valletta Legal Office as a witness in view of the fact that in the previous 

hearing a BOV Branch Manager had testified that, if there was a point of 

clarification, the matter would be referred to the Legal Office. 

 

Dr Borg Costanzi was first cross-examined by the PCAB.  He was given the copy 

of the Bank Guarantee issued for this particular tender and was asked to explain 

how he would interpret this document if this were referred to him by a Branch 

Manager.  He said that this was a bank guarantee in favour of the Director of 

Contracts for Lm25,000 in respect of Tender No CT 2616/2004.  It was issued by 

the order of Gatt Tarmac Ltd as the tenderer.  BOV guaranteed to pay Lm25,000 in 

the event the Tenderer withdrew its tender before the expiry date or in the event the 

Tenderer failed to sign the contract.  He said that the Director General Contracts 

could claim the guarantee at any time, provided that such request was made in 

writing and accompanied by the original tender guarantee.  The bank would not 

verify whether such demand was justified or not, continued Dr Borg Costanzi.  

Although it was a guarantee in favour of the Director General Contracts, they 

would not be involved between the Director General Contracts and the Tenderer.  

Also, the guarantee specified that it expired on the 10 June 2005.  Finally, BOV’s 

Head, Legal Office, said that if the guarantee were to be cancelled or no longer 

required, the document would be returned to them. The guarantee was issued in 

favour of the Director of the Contracts and it was not transferable or assignable. 
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In reply to specific questions by Dr Delia, the witness asserted that the guarantee 

was a ‘stand alone’ document; it was issued on the request of their client and that it 

was not important for the Bank to know who the tenderer was.  Dr Borg Costanzi 

confirmed that a bank guarantee was a tripartite agreement. Also he explained that 

it created a legal relationship between the beneficiary (Director of Contracts) and 

the bank (BOV) wherein the bank bound itself to pay the beneficiary the amount 

indicated in the guarantee ‘no questions asked’.  He confirmed that a bank 

guarantee also created a legal relationship between the beneficiary and the person 

on whose order the guarantee was issued, but this was beyond the guarantee.  He 

could not exclude the possibility that Gatt Tarmac Ltd could sue the Director 

General, Contracts Department, for damages if the latter were to call upon the bank 

guarantee in case Polidano Bros Ltd failed to fulfil their obligations under the 

tender conditions considering the fact that Gatt Tarmac Ltd were not the tenderers. 

 

Finally, he was asked to state what would be the position if the Director General 

(Contracts) were to mention specifically Polidano Bros Ltd by name in his request. 

Dr Borg Costanzi replied that he would ask him to remove the name so that he 

would be able to pay.  On the other hand if the Director General (Contracts) would 

refuse to remove that reference, he would have to interpret whether the claim 

remained within the tender guarantee or not.  In reply to a question put to him by a 

member of the Board he stated that he could not rule out the possibility that he 

might have to consult with Gatt, his client. 

 

The next witness was Mr Caruana who, proceeding with the testimony he had 

commenced during the previous session, on cross-examination by Dr Frendo, 

confirmed that he filled most of the voluminous technical offer under Section 4 of 

the tender and that all information contained therein referred to Polidano Bros Ltd 

who was the tenderer.  The only part that Gatt Tarmac Ltd was mentioned was in 

Section 4.6.3 (Page 76). 

 

At this stage, Dr Galea intervened and referred the witness to the Tender Form 

(page 55) and to Point no 7 on page 62 which specified that ‘Each partner in a joint 

venture/consortium must fill in and submit every form.’  He argued that if Polidano 

Bros. was Partner No 4, it’s representative should have filled the form and that it 

was mandatory to fill and submit such form for each of the other partners.  Dr 

Delia interjected to point out that together with his clients he had failed to identify 

the Leader in the Tender Form submitted.  Mr Caruana explained that he had 

copied and pasted the text from another tender document wherein Polidano Bros 

Ltd was ‘Partner 4’.  Furthermore, when asked by Dr Frendo whether it was a joint 

venture and whether there were any other partners, the reply given was in the 

negative. 

 

On cross-examination by Dr Frendo, Arch Ivana Farrugia, Chairperson Evaluation 

Committee, said that she was employed at the Ministry for Gozo. She declared that 

the Chairperson and the members of the Evaluation Committee were appointed by 
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the EU Directorate at the Ministry for Gozo and that the Department of Contract 

was the contracting authority. The witness proceeded by stating that the said 

members sent the Curriculum Vitae for approval by the Department of Contracts 

and they subsequently signed a declaration stating their independence and 

impartiality.  She testified that this was the first time that she had chaired an 

Evaluation Committee for a Department of Contracts’ tender.  Previously she had 

been appointed as a member for the evaluation of Departmental tenders within the 

Ministry for Gozo. 

 

Ms Farrugia explained that on the date of the opening session at the Department of 

Contracts there were three packages and the Evaluation Committee numbered each 

package.  Two of the tenders had the name of the tenderer printed on the box and 

the third one was not identifiable.  She declared that neither the box nor the 

wrapping paper was rubber stamped with the name of the tenderer.  After they 

consulted a member of the General Contracts Committee, the Evaluation 

Committee agreed not to consider this as a valid reason to reject the tender and so 

they decided to open it and they assigned it number ‘3’ for identification purposes.  

Architect Farrugia confirmed that the Committee members did not take any 

minutes of the session relating to the tender opening procedures. 

 

The Chairperson of the Evaluation Committee said that the tenderers’ or partners’ 

representatives present for the opening session were Architect Rueben Aquilina for 

MAC, Charlo Farrugia for Polidano Bros Ltd and Architect Sandra Vassallo for 

Asfaltar Ltd and Tal-General. 

 

She said that when they opened Envelope No 1 of Tenderer No 3, they noticed that 

the bank guarantee referred to tenderer Gatt Tarmac Ltd and that the wording was 

not exactly like that of the Tender Guarantee Form in the tender dossier (page 59). 

 

However, it was considered as valid because both the names of tenderer and the 

bank were identified. At that stage they believed that Gatt Tarmac Ltd was the 

tenderer.  So they decided to proceed with the opening of Envelope No 2 

(‘Technical Specifications’) of Tenderer No 3. Upon opening this envelope, it 

resulted that the Tender Form document did not identify the ‘Leader’ and that 

Partner 4 was identified as Polidano Bros Ltd.  Apart from this, Gatt Tarmac Ltd 

were identified as sub-contractors in Form 4.6.3.  They decided to seek legal 

advice from the Attorney General’s Office because they had problems regarding 

the identity of the tenderer, the validity of the tender guarantee and admissibility of 

the tender.  Ms Farrugia claimed that Attorney General’s advice was not clear but 

it tended to be in favour of rejection.  The Chairperson declared that the Evaluation 

Board members were unanimous in their decision. 

 

When asked to state which criterion of adjudication would be adopted, that is, the 

‘most economic advantageous tender’ (MEAT) or lowest price offer, which were 

the only two criterion mentioned in the EU Directive, Ms Farrugia replied by 
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stating that they did not know the price yet because at that stage Envelope No 3 

(Price) had not yet been opened.  When Dr Frendo referred the witness to 

Clause 31.1 which stipulated that ‘The tender will be awarded to the compliant 

bidder with the lowest price’, she said that the award would be based not solely on 

the price because at that stage the tenderers would have already been found to be 

compliant with the technical specifications.  Dr Antoine Cremona, another legal 

advisor to the appellant, intervened and alleged that apparently the Chairperson of 

the Evaluation Committee was not conscious that she had selected the wrong 

criterion (MEAT). 

 

During cross-examination Ms Farrugia also testified that the Evaluation Committee 

did not seek clarifications from Polidano Bros Ltd because they were not of a 

technical nature. In the Summary of Tenders Received the Evaluation Committee 

indicated that they ‘requested further clarification’ because they had difficulty in 

the identification of the contractor and the sub-contractor.  She added that the 

clarifications that were sought from other bidders were of a technical nature. 

 

When cross-examined by Dr Galea, Ms Farrugia explained the procedure of the 

Three Package System, wherein first they opened Envelope No 1 (‘Tender 

Guarantee’) and if found admissible then they would proceed with the opening of 

Envelope No 2 (‘Specifications’).  Those tenderers who were found compliant with 

the specifications would proceed to the 3rd and last Envelope (‘Price’).  She 

declared that neither the Secretary nor herself, as Chairperson, had a vote and that 

only the members had voted.  When Dr Galea made reference to Clause 31.1 of the 

Tender Dossier and asked what did she understand by ‘compliant bidder’, Ms 

Farrugia replied that the bidder would have satisfied the tender guarantee’s and 

technical specifications’ requirements and also compliant to the tender dossier. 

 

Also, Ms Farrugia stated that the Evaluation Committee’s decision was referred to 

the General Contracts Committee who could have approved or rejected it, but in 

this case their decision was approved.  She said that their report was submitted to 

the Director of Contracts and that during the process they always held contact with 

the Department of Contracts. 

 

In reply to specific questions by Dr Delia, the Chairperson of the Evaluation 

Committee confirmed that (i) the tender box was neither rubber-stamped with 

Polidano Bros Ltd nor Gatt Tarmac Ltd, (i) the Leader was not indicated in the 

Tender Form, (iii) there was no tender guarantee form of Polidano Bros Ltd, (iv) 

tenders which did not conform to the tender procedure requirements had to remain 

unopened and (v) clarification could only be sought on points of a technical nature. 

 

Following Architect Farrugia’s testimony, it was the turn of the other three 

members of the Evaluation Committee, namely Messrs Angelo Portelli (Architect 

at the Ministry for Gozo), Mario Ellul and David Vassallo (both from ADT – 

Awtorita’ Dwar it-Trasport), to take the stand. In their testimony, they all 
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confirmed Ms Ivana Farrugia’s version of events and statements regarding their 

appointment and the signed declaration. 

 

At this stage, Dr Noel Camilleri requested to testify under oath and to be exempted 

from his professional secrecy.  He declared that on 12 July 2005 he had a meeting 

with Mr Zarb who confirmed that the procedures applicable in this case were those 

of LN 299 of 2003 and not those of LN 177 of 2005. 

 

The appellants’ legal representatives’ request to produce Dr Joanna Drake as an 

expert witness on EU Law was rejected by the PCAB because it was felt that the 

appellant could make reference to EU legal matters in their written submissions 

and a as a consequence Dr Drake’s intervention was considered by the Board as 

not relevant to the proceedings. During the long discussion that ensued on this 

issue, the appellants’ lawyers insisted that Dr Drake’s testimony was indispensable 

because they wanted to prove that the laws regulating the public procurement 

regulations as transposed in Malta differed from the EU directives and also 

because the EU law was now superior to domestic law.  They argued that the 

PCAB should seek clarification on the matter.  After the PCAB’s decision to abide 

by its original ruling against Dr Drake’s summoning in view of the fact that it 

considered this hearing not the right forum to bring about any misconceptions on 

Maltese law by the appellants’ legal representatives, Dr Frendo verbalised that: 

 
“Dr Frendo, Dr Noel Camilleri and Dr Antoine Cremona jitolbu lill-Bord jisma’ 

lil Dr Joanna Drake prodotta mill-patrocinati taghha sabiex tixhed dwar l-

applikabilita o meno tad-dritt komunitarju ghal dan il-kaz kif ukoll id-decizjonijiet 

kunsinjati tal-Qorti Ewropea tal-Gustizzja u Qorti ta’ l-Ewwel Istanza tal-UE ghal 

dan l-istess kaz.” 

 

At this stage, all parties involved agreed with the PCAB’s request to forward their 

written submissions to the PCAB’s Secretary by 10 September 2005 (12.00 hrs) 

and to exchange same among themselves.  It was also agreed that the said parties 

were to submit such submissions by electronic mail. 

 

The submissions in question are being reproduced ‘verbatim’ in annexes ‘A’, ‘B’ 

and ‘C’ respectively attached to this document. 

 

As agreed, the third and final hearing was held on the 10 September 2005. 

 

At the beginning of this hearing the Chairman, PCAB said that the parties 

concerned, namely, Ganado & Associates Advocates for Polidano Bros Ltd and 

Gatt Tarmac Ltd, Sapiano & Associates for MAC Joint Venture and Dr Galea for 

Ministry for Gozo, had exchanged their respective written submissions. He pointed 

out that the purpose of this final session was mainly intended for each party to 

rebut the written submissions forwarded by the other parties. The initial part was 

dedicated to each party for these to make their first interventions which could be 
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followed by further interventions as a result of the proceedings throughout the 

same hearing. 

 

After this introduction, Dr Frendo was allowed to sign the note of their written 

submission because when it was presented he was abroad. 

 

However, before proceeding with the oral submission, Dr Camilleri pointed out that 

although all parties were asked to submit their written submissions by 12.00 hours 

(Noon) on Monday, 12 September 2005 (the date of 10 September 2005 indicated 

earlier was changed because it was brought to the attention of this Board that it was 

going to fall on a Saturday), by 12.05 hours only the appellants’ submission and that 

of Dr Galea, on behalf of the Ministry for Gozo, were received.  He said that he 

became aware of the fact that the written submission presented by the legal advisors 

representing the MAC Joint Venture was not presented on time and therefore he 

requested that this should not be taken into consideration.  Dr Camilleri claimed that 

this was verified by Mr Saviour Debono (Secretary PCAB), Dr Cremona, Mr Mario 

Gatt and himself.  At this point the Chairman PCAB replied that the written 

submission by Sapiano & Associates on behalf of MAC Joint Venture would be 

accepted as it results to them that it was submitted within the stipulated time, even 

though erroneously to the Contracts Department instead of the Secretary PCAB.  At 

this stage, the Secretary of the Board confirmed and presented this Board with an 

original stamped document denoting the recipient at the Department of Contracts, 

and date and time of receipt of the said submission.  When Dr Camilleri continued to 

insist that submissions had to be submitted to the Secretary PCAB and not to the 

Department of Contracts, the Chairman PCAB drew his attention that it was also a 

state of fact that the submissions should have also been exchanged between the 

parties concerned by that time but they were not.  Dr Delia intervened to reiterate 

that their note of submission was submitted on time.  The PCAB confirmed its ruling 

and advised legal representatives to proceed. 

 

Dr Antoine Cremona, initiated his intervention by giving background information 

regarding the issue of the tender and the apposite appeal. 
 

He said that there were three bidders for this first tender in Gozo which was co-

financed by the EU.  One of the two rejected tenderers, namely his clients, had 

filed an objection against a deposit of Lm10,000, this being 0.5% of the total 

estimated cost of tender amounting to Lm2 million. He contended that, given that 

the aggregate procurement value of this contract exceeded the thresholds stipulated 

by the EU directives, it was the responsibility of the Director of Contracts, as the 

Contracting Authority, to administer and adjudicate this tender. He said that this 

tender fell under the Three-Separate Package procurement procedure and that the 

appellants were excluded from the final phase, that is, the opening of the third 

Envelope which considers the financial package.  The PCAB was being requested 

to remedy the situation by re-instating them in the bidding process. 
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Dr Cremona proceeded by referring to what he labelled as ‘Invalidity of the 

objection’ placing particular emphasis on the applicability or otherwise of the 

legislation as well as the relationship between Polidano Group, Polidano Bros and 

Gatt Tarmac Ltd. 

 

As regards the law applicable in this instance, Dr Cremona said that their appeal 

should not be considered “invalid and without effect and should be dismissed 

immediately” as stated by the lawyers of MAC Joint Ventures in their written 

submission because, although at the time of filing their objection LN 299 of 2003 

had already been replaced by LN 177 of 2005, in substance, nothing had changed, 

and as a matter of fact, the dispositions of the relevant regulation remained the 

same. 

 

Furthermore, he pointed out that when the tendering process was initiated, the 

applicable regime was LN 299 of 2003.  In fact, the Contract Notice was published 

in the Official Journal of the European Union on 20 January 2005; the appellants 

retrieved a copy of the Tender Dossier on 28 January 2005 against a deposit of 

Lm100; the evaluation process was almost terminated on 10 March 2005; and the 

new regime (LN 177 of 2005) entered into force on 3 June 2005. Therefore the 

latter could not be said to apply retroactively. 

 

Also, he said that their appeal was based on the dispositions included in the Tender 

Dossier wherein Article 38 entitled ‘APPEALS’ referred to Part XII of the Public 

Contracts Regulations (LN 299 of 2003) in connection with the procedure for 

appeals from decisions of the contracting authority in procurement using the 

separate packages procedure. The tender dossier created a juridical relationship 

between the Contracting Authority and potential bidders. 

 

With regard to the other party’s claim that the appellants’ objection should be 

dismissed because the appeal was not filed by the ‘tenderer’, Polidano Bros Ltd. 

but by Polidano Group and Gatt Tarmac Ltd, Dr Cremona pointed out that they 

appealed on the basis of the Director General Contracts’ letter of rejection dated    

8 July 2005 which was addressed to Polidano Group and Gatt Tarmac Ltd and not 

to Polidano Bros Ltd.  Therefore, he failed to understand how his colleagues 

argued that the fact that Polidano Group was not a juridical entity in this case and 

Gatt Tarmac Ltd were sub-contractors, the appeal should be considered as ‘null 

and void’.  In this respect they could also argue that there was no sentence or 

exclusion in the first place. 

 

Dr Cremona proceeded by considering the ‘Tender Guarantee’ issue and he 

rebutted the other parties’ remarks on this matter by stating that in his letter of 

rejection, the Director General Contracts did not say that the tender guarantee was 

not in order but that the offer was excluded due to alleged obscurity in the identity 

of the tenderer.  In actual fact the reason given was that: 
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‘The offer was not in compliance with the Tender Dossier since the identity of the 

tenderer submitting the tender is obscure because whilst the tender guarantee 

identified M/S Gatt Development Limited for Gatt Tarmac as the tenderer, the 

Tender Form did not identify the name of the tenderer.’ 

He contended that the fact that the Evaluation Committee proceeded with the 

opening of the second envelope was a confirmation that the tender guarantee was 

valid since otherwise the remaining two envelopes would have been discarded 

unopened.  Apart from this, the validity of the tender guarantee was confirmed 

during these proceeding by the testimony given by Mr. Theuma and Dr Borg 

Costanzi respectively.  Also, Mr Zarb testified that the tender guarantee, as 

presented, safeguarded the public interests and that the Attorney General’s advice 

comforted his version. 

 

Dr Cremona said that, according to the Tender Dossier, the tenderers were obliged 

to submit a valid tender guarantee for the amount of Lm25,000 issued by a Maltese 

bank in favour of the Contracting Authority. It was not specified that the tenderer 

had to furnish a valid bank guarantee in his “own name” or out of “own funds”.  

He said that it was confirmed by the Attorney General that a bank guarantee issue 

by a person/legal entity in favour of a third part was valid at law.  In the 

circumstances, the bid bond furnished by Polidano Bros Ltd was valid and 

compliant with the Tender Dossier. 

 

Dr Cremona said that this issue should be considered in the context that a tender 

guarantee was intended exclusively to safeguard the interests of the Contracting 

Authority at pre-award stage only. As soon as the Contracting Authority awarded 

the contract, the tender guarantee would be withdrawn and replaced by a 

performance bond amounting to 10% of the contract price. 

 

The appellants’ legal representative also placed major emphasis on the fact that 

they were not appealing because of the invalidity of the tender guarantee but from 

the decision taken by the Director General Contracts to exclude Polidano Bros 

Ltd’s bid because of alleged obscurity on the identity of the tenderer. He said that 

they were not contesting the mistake made by Mr. Caruana when the latter copied 

the term ‘Partner 4’ from the electronic text of another tender document which he 

was simultaneously compiling for Polidano Bros Ltd and which named Polidano 

Bros Ltd as Partner 4.  It was evident that a human error was committed in the 

Partner 4 designation.  However, the Evaluation Committee felt that this mistake 

was beyond redemption and clarification. He said that Gatt Tarmac Ltd, who were 

subcontracted to carry out 30% of the project in accordance with the requirements 

of the Tender Dossier, featured only on one page (Sub-contractors’ Form 4.6.3).  

All the other pages in the tender document contained detailed and consistent 

information relating to Polidano Bros Ltd as the only company submitting the 

tender. This was a proof that the tender was not being submitted as a Joint Venture. 

Furthermore, he maintained that, in view of the fact that two out of three tenderers 

239 



were identified at the opening session; the third could be no one other than 

Polidano Bros Ltd. Therefore, it could not be argued that the designation as Partner 

4 could have led the Evaluation Committee to some confusion or, worse still, to 

obscurity in the identity of the Tenderer!  So, the problem could have been ‘the 

tender guarantee’ because this was provided by a third party, However, Dr 

Cremona contended that this was not indicated as one of the reasons for the 

rejection of the tender. 

 

Also, he questioned whether it was justified to disqualify a tenderer from a Lm2 

million contract simply because a ‘Partner 4’ designation was written instead of the 

word ‘Leader’.  He said that in spite of the fact that the notice ‘SUMMARY OF 

TENDERS RECEIVED’ which was published on the notice board of the 

Department of Contracts contained the words ‘Req further clarification’ next to 

Polidano’s bid, no clarifications were sought.  Dr Cremona was of the opinion that 

the Evaluation Committee should have asked the tenderer to clarify the matter.  

The fact that it did not seek clarification was “a great example of bad 

administration”. 

 

Dr Cremona proceeded by referring to the fact that when the Chairperson of the 

Evaluation Committee was asked to state the basis on which criterion [out of the 

two available at law, i.e. the Most Economically Advantageous Tender (MEAT) or 

the lowest price] would the contract be adjudicated, she unequivocally and 

wrongly declared “MEAT” when in actual fact Article 31.1 of the Tender Dossier 

specifically stated that the criterion to be used was the ‘lowest price’.  He 

contended that there could not be competition with one tenderer. 

  

At this point Dr Frendo took over the floor stating that this appeal was based on 

formalities.  He was of the opinion that if the PCAB would conclude that the 

Evaluation Committee had to seek clarification then it would have no alternative 

but to quash that decision.  Also, if it was not yet clear whether such clarification 

should be sought, then the PCAB, as an authority of last resort, should request to 

seek clarification from the competent European authority. 

 

Dr Frendo said that, according to the provisions of the law, the Director General 

Contracts was obliged to issue, administer and determine the procurement process 

(Regulation 33 of LN 299/2003).  He questioned where the Director General 

Contracts featured in these procedures, arguing that the said Director, somehow, 

was reduced to a mere rubberstamp. Dr Frendo contended that the Ministry for 

Gozo should have never appointed the Evaluation Committee as, such 

appointment, should have been made by the Director General Contracts.  As a 

matter of fact, Dr Frendo also claimed that the Director of Contracts had reneged 

on fully assuming his responsibilities “to issue, administer and determine the 

contract”.   
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Furthermore he insisted that in view of the fact that in Article 5 (2) (l) of LN 299 

of 2003 it was specified that it was the function of the Director General Contracts 

‘to institute and to defend any judicial or arbitral proceedings that may be 

necessary in relation to any contract awarded by him’, it was the Director General 

Contracts who had to be a party in these proceedings defending the decision taken 

and not the Ministry for Gozo. 

 

He concluded by stating that, in the prevailing circumstances, the decision of the 

Department of Contracts should be quashed because of serious breach of public 

procurement legislation. 

 

Dr Galea, the Ministry for Gozo’s legal representative, said that the Planning and 

Priorities Coordination Division (PPCD) within the Office of the Prime Minister 

(OPM) has been designated as the Managing Authority in terms of Article 9 (l) 

Reg EC 1260/99 by Cabinet decision 405/2005 of the 20 September 2000. He said 

that according to the Manual of Procedures for Structural Funds 2004 – 2006 

issued by the said authority, the Evaluation Committee had to be appointed by the 

final beneficiary (FB).  He tabled extracts of the Manual of Procedures and 

highlighted the relevant parts.  In this case the final beneficiary of this project were 

the Ministry for Gozo and the Malta Transport Authority (ADT).  Paragraph 7.5, 

referring to ‘Evaluation Committees’, specified that ‘Tenderers will be evaluated 

by means of an Evaluation Committee (including tendering procedures for less 

than Lm 20,000) recommended and appointed by the head of the FB responsible 

for the contract.’ 

 

He said that the Ministry for Gozo appointed the Evaluation Committee in 

accordance with the Manual of Procedures and in consultation with the Director of 

Contracts.  The opening of tenders was done in the presence and under the 

surveillance of the representatives of the Director General Contracts.  The 

Chairperson and Members of the Evaluation Committee declared that they 

consulted continuously with the Director General Contracts’ officials and their 

recommendations were studied and the final decision was made by the Director 

General Contracts based on such recommendations. The Evaluation Committee 

rejects the claim that the Director of Contracts said that he did not know what was 

going on.  It had to be acknowledged that it was impossible for the Director 

General Contracts to monitor personally the evaluation process of each tender.  

The fact that he was not present during evaluation stage was irrelevant because the 

decision was made on the Evaluation Committee’s report and acted accordingly. 

However, when the Director General Contracts issued the rejection letter, he was 

assuming responsibility for that decision.  Thus the statement made in para 3.2.6 

(appellants’ written submission) that ‘the Director has been divested of his role at 

law’ was not correct.  Furthermore, he asserted that the adjudication process of this 

contract was transparent and that the procedures were strictly observed. 
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Dr Galea maintained that the points mentioned under para 8.1 of the appellants’ 

submission regarding the nullity of the tendering process and the referral of the 

matter to the EU, should not be taken into consideration because it is considered to 

be irrelevant as only the issue of obscurity regarding the identity of the tenderer 

was mentioned in their objection. 

 

With regards to the issue of the Tender Guarantee, Dr Galea stated that the said 

guarantee that was issued by the Bank of Valletta plc “by order of Gatt 

Development Ltd for Gatt Tarmac Ltd” was not invalid.  However, there was lack 

of clarity because the tender guarantee identified Gatt Tarmac Ltd as the 

‘Tenderer’ when they were only sub-contractors and also because the tenderer was 

Polidano Bros Ltd.  Therefore, he argued that, once Gatt Tarmac Ltd were not the 

‘tenderer’, they were not assuming any binding obligation towards the Director of 

Contracts.  He said that a third party could stand as ‘surety’ but, in that case, the 

guarantee should have been issued as ‘Gatt Tarmac Ltd acting as surety for 

Polidano Bros Ltd’.  Therefore, he argued that if the Director General Contracts 

were to call upon the tender guarantee he would be laying himself open to an 

action for damages. 

 

At this stage Dr Galea stated that, in his opinion, the regulations applicable in this 

case were those of 2003 (LN 299 of 2003) even though the letter of refusal

indicated LN 177 of 2005. He said that there was no substantive difference 

between the two legal notices and the matter had no bearing on the ultimate 

decision. 

 

On this issue of ‘MEAT’ vis-à-vis ‘Lowest Price’, the Ministry for Gozo’s legal 

representative said that, with all due respect, it was premature because one had to 

consider the parameter within which to evaluate the tender when the 

3rd Envelope is eventually opened. 

 

Finally, Dr Galea said that the Evaluation Committee was obliged to seek 

‘clarifications’ subject to such clarifications being solely of a technical nature. 

 

Dr Demarco commenced his intervention by saying that appellants admitted that 

they had committed errors in the submission of their tender.  Therefore, the other 

party could not blame their mistakes on others.  Furthermore, in view of the fact 

that this was a tender of Lm2 million, bidders were expected to take matters even 

more seriously. 

 

He said that the Evaluation Committee was faced with a situation where the 

appellant’s package was not identified; the tender guarantee (Envelope 1) 

identified Gatt Tarmac Ltd as the tenderer; in the 2nd Envelope, Polidano Bros Ltd 

was identified as Partner 4 and Gatt Tarmac Ltd as sub-contractor; each and every 

page of the tender document was signed by both Polidano Bros Ltd & Gatt Tarmac 

Ltd; and the name of Polidano Bros Ltd did not feature on the tender guarantee. 
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He contended that these mistakes merited the disqualification of the tender because 

nothing was clear, hence the ‘obscurity’. 

 

Dr Demarco said that LN 299/2003 was replaced by LN 177/2005 on 3 June 2005 

and therefore all procedures after that date are to be regulated by the new law. 

They were arguing that Polidano’s appeal was invalid because once it was lodged 

on 14 July 2005, namely, one month after LN 177/2005 came into force, then it 

should not have been filed in terms of Article 102 (4) of LN 299/2003 as the latter 

was no longer effective.  He said that the purpose of the reproduction of pertinent 

appeals regulations in the tender dossier was intended to make tenderers aware 

that, in case of rejection, they had a right of appeal and, should they decide to 

appeal, such regulations described the procedure that had to be followed. In actual 

fact even the Director General (Contracts) in his letter of rejection quoted LN 

177/2005 as the basis of his rejection.  Dr Demarco emphasised that it was not a 

question that the new regime was to be applied retroactively. 

 

Dr Demarco rebutted the other party’s arguments by stating that they would not 

have raised the issue of the validity or otherwise of the tender guarantee if Gatt 

Tarmac Ltd was the tenderer.  However, when the 2nd Envelope was opened, it 

transpired that Gatt Tarmac Ltd was a sub-contractor and also that, according to 

the appellants, the tenderer was Polidano Bros Ltd.  In the circumstance this was 

not only an issue of obscurity but also a direct contradiction between Envelope 1 

and Envelope 2 as far as the identity of the tenderer was concerned. MACJoint 

Venture’s legal representative proceeded by stating that the law stipulated that a 

‘guarantor’ could act as ‘surety’ for the obligations of a third party but this could 

only be done in writing as surety could never be presumed.  The tender guarantee 

submitted by Gatt Tarmac Ltd did not indicate that it was acting as surety for the 

obligations of Polidano Bros Ltd.  The name of the latter was not even mentioned 

in tender guarantee. 

 

Mr Theuma’s and Dr Borg Costanzi’s testimonies were referred to by Dr Demarco.  

He claimed that in these testimonies both witnesses testified that, in case of 

eventual default, the Director General Contracts would be paid because the tender 

guarantee could be called on demand.  However, when specifically asked what 

would they do if they received a request for the withdrawal of the guarantee on the 

grounds that Polidano Bros Ltd withdrew from the tender, both answered that they 

would have to refer. Also it was revealed that if the Director General Contracts 

were to mention Polidano Bros Ltd in his claim, he would be requested to remove 

it, otherwise the bank would not pay.  However, he pointed out that there was 

another relationship between the guarantor and the beneficiary because in the event 

that the bank paid the Director General Contracts, Gatt Tarmac Ltd could sue the 

beneficiary for damages stating that it was not tenderer. 
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Dr Demarco insisted that the Evaluation Committee was not obliged to seek 

clarifications if it had doubts on the identity of the tenderer.   He said that the law 

was very clear on this issue because it specified that ‘The Director of Contracts or, 

with his authorisation, any contracting authority, shall have the right to seek 

clarifications on points of a technical nature to enable a proper evaluation of any 

tender, which, however, would at that stage have already been declared to be 

basically compliant.’ 
 

MAC Joint Venture’s legal representative proceeded by saying that by the 

statement ‘While the Commission’s evaluation committees are not obliged to seek 

clarification in every case where a tender is ambiguously drafted, they have a duty 

to exercise a certain degree of care when considering the content of each tender’ 

(page 32 of appellant’s submission), the Court of First Instance was not obliging 

the Evaluation Committee to seek clarification on each issue.  Furthermore 

although it was stated that “In cases where the terms of a tender itself and the 

surrounding circumstances known to the Commission indicate that the ambiguity 

probably has a simple explanation and is capable of being easily resolved, then, in 

principle, it is contrary to the requirements of good administration for an 

evaluation committee to reject a tender without exercising its power to seek 

clarification”, Dr Demarco contended that this was not a case which required a 

simple explanation because in Envelope No 1 the Tenderer was identified as being 

Gatt Tarmac Ltd and in Envelope No 2 as Polidano Bros Ltd.  According to Dr 

Demarco, this was a case of a total contradiction regarding the identification of the 

tenderer. 

 

He alleged that only three pages out of thirty-eight pages in the note of submission 

presented by appellants were directly related to the issues mentioned in their letter 

of objection. 

 

With regard to the court case / sentence mentioned in the appellants’ submission, Dr 

Demarco said that no Court or authority was bound by a sentence of another Court. 

 

At one point during his intervention, Dr Demarco said that insinuations had been 

made on the integrity of the Ministry for Gozo, the Evaluation Committee and Dr 

Carmelo Galea.  Dr Frendo, Dr Cremona and Dr Camilleri vehemently objected as 

regards the fact that they had passed any remarks against the integrity of their 

colleague, Dr Galea, and asked Dr Demarco to withdraw such comments.  Dr 

Demarco confirmed that the remarks towards Dr Galea were not passed during the 

public hearings. The Chairman PCAB made reference to the article featured on the 

‘Independent on Sunday’ wherein it was reported that Dr Galea had a conflict of 

interest. Also, he pointed out that since this issue was never raised by any of the 

interested parties in the first place, as well as the fact that there was no proof of 

allegations made, the Board would not be conditioned by the contents of this 

article during its deliberations leading to a final decision.  All represented parties in 

principle agreed with this line of reasoning. 
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Dr Demarco went on to conclude his intervention by stating that the appellants had 

to accept that they made a mistake in the formulation and submission of the tender 

and, as a consequence, they should allow the process to continue.  He claimed that 

the decision to disqualify the appellants’ tender was good because it failed to 

comply with the requirements of the tender dossier.  The fact that the value of the 

tender was substantial meant that the tenderers had more responsibility. 

 

Dr Delia said that the mistake appellants made when they did not put the name of 

the tenderer on the outer envelope had immediate repercussion on the whole 

tendering process. He argued that if the outer envelope were marked with the name 

of the tenderer, the Evaluation Committee would have immediately realised that 

the tender guarantee (Envelope 1) was irregular and the remaining packages would 

have been discarded unopened. The mistake continued to escalate because when 

the Director of Contracts informed the appellants that they had been disqualified, 

he addressed the letter of rejection to Polidano Group and Gatt Tarmac Ltd. The 

first had no legal entity in this case whatsoever and the latter was a sub-contractor. 

The actual tenderer was Polidano Bros Ltd.  Furthermore, Dr Delia contended that 

the actual tenderer did not even submit an appeal. 

 

With regard to the statement, ‘It instead proceeded to open the second envelope 

thereby confirming and ratifying the existence of a valid tender guarantee’ 

(3rd para of page 21 of appellants’ legal representatives’ submissions), Dr Delia 

said that it was opened only because (i) at that stage the Evaluation Committee did 

not know that the tenderer was Polidano Bros Ltd and (ii) the Tender Guarantee 

identified Gatt Tarmac Ltd as the Tenderer. 

 

Dr Delia said that all points mentioned in the appellants’ submission under 5 – 

‘Third Party (subcontractor) Acting as surety’ should be discarded because these 

were irrelevant to this case. 

 

Also, referring to the same written submissions presented by appellants’ legal 

representatives, Dr Delia said that 6.7 was the only point relevant to this case 

because Polidano Group had no juridical entity in this instance and the fact that it 

was mentioned first in the letter of rejection did not mean that it was the tenderer. 

 

Dr Delia concluded by saying that, with regard to 7.5 of the same submission, 

appellants’ legal representatives should not have mentioned only Clause 28.2 but 

also Clauses 28.1 and 28.3 of the tender dossier because the tender documents did 

not comply with the requirements of the tender dossier. 

 

On his part, Dr Grima commenced his oral submission by referring to the use of 

the words ‘shall’ and ‘must’ in the relevant law which, according to him, implied 

that the Director of Contracts and the Evaluation Committee were not given 

discretionary power. This was done on purpose to avoid disputes.  In this case, Dr 

Grima said, the fact that the tenderer failed to adhere strictly to the requirements of 
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the tender dossier and regulations meant that the Director General Contracts was 

obliged to discard the tender. Dr Grima said that such failing scenarios included 

the fact that (i) the name of the tenderer was not marked on the outer envelope and 

(ii) the tender guarantee indicated the tenderer as a person different from the 

tenderer. 

 

Referring to other matters, Dr Grima said that the PCAB was the judicial body of 

last resort.  No Court of last resort should seek advice from another court because 

of the independence of the judiciary, which, together with the parliament and 

executive, were the three pillars of the rule of law. 

 

At this stage all legal representatives were given one last opportunity to clarify or 

highlight any issues they felt pertinent, reasonable and justified. 

 

Dr Frendo said that, after having heard all the lawyers, the PCAB could appreciate 

the difference in the approach of the two sides; whilst the appellants’ legal 

representatives’ approach was constructive, the approach adopted by the other 

parties was destructive.  One of the reasons why they were requesting the PCAB to 

be re-instated in the tendering process was to ensure that the contract be awarded 

to that tenderer who had the lowest and best offer and to ensure that the element of 

competition prevailed since otherwise the scope of the tendering process would be 

defeated.  He argued that the approach of the other party was destructive because 

they raised the issue of the applicability of the law and they mentioned Polidano 

Group instead of Polidano Bros Ltd in their letter of objection. 

 

He did not agree that the final beneficiary was the Ministry for Gozo.  Dr Frendo 

said that he believed that the final beneficiary should have been the Director 

General Contracts and/or the Chairman ADT.  He alleged that the Evaluation 

Committee interpreted the doubt in favour of exclusion rather than in favour of 

who had the best tender.  Dr Frendo reiterated that, as a consequence, the process 

should be continued with the inclusion of Polidano Bros Ltd. 

 

With regard to the Manual of Procedures, Dr Frendo said that these were just 

guidelines and, therefore, were not intended to substitute in any way the relevant 

regulations.  However, he noted that not even these guidelines were followed 

because although it was stipulated that ‘it was important to ensure transparency 

and competition’ there could be no competition with one tenderer in the final 

phase. 

 

Dr Cremona referred to the fact that the Evaluation Committee should have been 

appointed by the Department of Contracts.  He made reference to the sentence 

under Section 7.10 of their written submission referring to the relevance of ECJ 

and CFI rulings on all national courts and tribunals and the repercussions in state 

liability if a local tribunal went against such sentences. 
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Dr Camilleri, said that in his opinion, the process of adjudication adopted by the 

Evaluation Committee was bad practice because the purpose of the adjudication 

was not to exclude but to retain an element of competition. 

 

According to Dr Galea, the regulations specified that the Director General 

Contracts should administer the tender, however, it was impossible for him to 

evaluate all tenders, and therefore he is allowed to appoint an Evaluation 

Committee. The Curriculum Vitae (CV) of the Evaluation Committee was 

submitted to the Department of Contracts. 

 

He denied that the Evaluation Committee was in favour of exclusion of Polidano 

Bros Ltd and Gatt Tarmac Ltd because in spite of the fact that their outer envelope 

was not marked with the name of the tenderer, they accepted to proceed with the 

opening of Envelope No 1.  The same applied to the tender guarantee, because 

although it did not conform exactly with the tender dossier, the Evaluation 

Committee accepted it on the advice of the Director of Contracts and proceeded 

with the opening of Envelope No 2.  This was done precisely because they wanted 

competition.  However the bone of contention was that the name of the tenderer on 

the bank guarantee was different from that indicated in the Tender Forms. 

 

Dr Delia said that the PCAB was not the forum to decide regarding the 

composition and experience of the Evaluation Committee.  He said that if the 

appellants were not satisfied with the final decision taken by the PCAB, they had 

other remedies by referring the matter to the First Hall of the Civil Court. 

 

On his part, Dr Demarco said that, with regard to the applicability of the law, it 

appeared that the lawyers of the appellants did not understand the distinction 

between aspects of substance and those of procedure.  As regards substance, the 

tender should be adjudicated on the basis of LN 299/2003; however, LN 177/2005 

should regulate the procedure governing the appeal. 
 

According to Dr Demarco, with regard to ‘MEAT’ and ‘lower price’ which were 

the guiding principles of evaluation, each tenderer had to follow certain 

formalities.  Once it was proven that the appellant did not adhere to the tender 

dossier’s requirements, then the above criterion was rendered irrelevant. 
 

As regards transparency, he said that it was precisely because of this that they 

could not risk to negotiate and seek clarification on error/s submitted by the 

tenderer on issues that could not be clarified.  Dr Demarco pointed out that any 

such request for clarification must not seek the correction of formal errors.  He said 

that this was not a case of simple explanation because it concerned a formal error 

regarding the identity of the tenderer. 
 

Dr Demarco brought his intervention to an end by arguing that the PCAB was not 

a tribunal of last instance because appellants could seek remedy in the First Hall of 

the Civil Court.  However, Dr Frendo intervened by stating his disagreement 
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claiming that the PCAB was a quasi-judicial tribunal of last instance in this appeal, 

with appellants having right of recourse to the Commission if the PCAB took the 

wrong decision on grounds of a wrong statement of the law. 
 

After the public hearings were concluded, the Board proceeded with its 

deliberations and reached its decision as stated hereunder. 
 

The Public Contracts Appeals Board, having considered the following issues, 

namely: 
 
 

Legislation Governing Appeal – LN299 / 2003 or LN 177 / 2005 

 

The Board considered the fact that the legal provisions were changed in the 

intervening period between the issue of the tender document and the lodging of the 

Appeal.  The Board believes that lea way should therefore be allowed in the 

circumstances. 

 

Moreover, the Board also considered that substantially, regulation LN 177 / 2005 

and LN 299 / 2003 are identical. 

 

The Board, therefore, considers that the request for annulment of the appeal as 

requested by MAC Joint Venture should not be entertained because this would 

constitute an injustice to appellants denying them the right of redress. 
 

 

Locus standi’ of the Ministry for Gozo 
 

The Board noted that appellants contend that the Ministry for Gozo had no ‘locus

standi’ in the proceedings and therefore should not have been allowed to submit its 

representations and the oral and written submissions should not have been 

considered during the whole process. 
 

The Board notes that the Ministry for Gozo has been delegated by Government 

with various responsibilities, amongst which those for road maintenance and 

construction although ADT remains responsible for the regulatory aspects.  The 

Board therefore considers that the status of the Ministry for Gozo can be accepted 

as the final beneficiary.  As the final beneficiary, the Board agrees that the 

Ministry for Gozo has a definite ‘locus standi’ 
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Breach of Regulation 33 and the invalisity of the award procedure 
 

According to appellants, the procurement regime of this Contract was applied 

incorrectly because Reg. 33 of LN 299 / 2003 states: 
 

“Provided that public contracts required by those contracting authorities listed in 

Schedule 2 shall be issued, administered and determined by the Department of 

Contracts, which for the purposes of these regulations shall act on their behalf; 

and public contracts required by those contracting authorities listed in Schedule 3 

shall be issued, administered and determined by the contracting authorities listed 

subject to the provisions set out in these regulations.” 
 

Appellants argue that the appointment of the Evaluation Committee should have 

been made by the Director of Contracts and not by the Ministry for Gozo and 

therefore the appointment is null and void since, in their opinion, this directly 

contravenes the provision of the above regulations. 
 

The Board considers that although legislation clearly lays down the responsibility 

for public procurement in certain cases on the Director of Contracts, it is the 

normal practice that the evaluation of the tender submitted is carried out by 

technical boards appointed by the Departments or entities on whose behalf the 

tender has been issued.  

Moreover, during the last sitting, Dr Galea presented a Manual of Procedure 

wherein it is clearly shown that the appointment of the evaluation committee is to 

be made by the final beneficiary responsible for the contract. 
 

The Board accepts that the document presented is the official document governing 

procedures in such cases and therefore accepts that the procedure adopted in 

respect of this tender was correct. 
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Validity of Tender Guarantee 

 

The Board notes that from the evidence submitted, it appears that at the time when 

Envelope No.1 of Tender No. 3 was opened, the Guarantee was issued in the name 

of Gatt Development Limited for Gatt Tarmac Limited identifying them as the 

‘tenderer’. 

 

At that moment, the question of the real identity of Tenderer No. 3 had not yet 

materialized and, therefore, the decision taken by the Director of Contracts to 

accept the tender guarantee having deemed such Guarantee sufficient to safeguard 

the interests of the Government was justified.  Furthermore, this Board agrees that 

such decision was not taken within the context of the problem that arose later 

regarding the identity of the ‘tenderer’. 

 

When the bid for tender no. 3 was opened, it became evident that the tender was 

not submitted by Gatt Tarmac Limited and at this stage it became clear that the 

Guarantee was not serving the purposes for which it was made in the first place. 

 

Moreover, the evidence given both by Mr Theuma and Dr Borg Costanzi served to 

bring out the confusion that the Guarantee could have created, going so far as to 

have Dr Borg Costanzi stating that he might even have to consult with his client, 

Gatt Bros. 

 

It also became evident that had the Director of Contracts demanded payment 

without advising the Bank of the tenderer’s identity, such action could have 

possibly rendered him liable for damages. 

 

In their submissions, the appellants appeared to have played down the importance 

of this Guarantee in the knowledge that at a later stage, a Performance Bond would 

be issued instead. 

 

The Board considers that the Bid Bond was a clear requirement of the Tender 

Document and the fact that a Guarantee was produced which, in the opinion of this 

Board did not satisfy this Tender Document, cannot be argued away. 

 

The principle cannot be accepted that tenderers can pick and choose from a Tender 

Document which are the more or lesser important features and proceed according 

to their subjective estimation. 
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Third Party (subcontractor) acting as ‘surety’ 

 

The Board acknowledges that a Bank Guarantee issued on behalf of a person or 

legal entity in favour of a third party is valid at law, provided, however, that such 

Guarantee clearly indicates the identities of the third party. 

 

In this case the guarantee carried no indication whatsoever that it had been made to 

cover the responsibilities of other persons such as Polidano Bros. 

 

Had Gatt Tarmac issued this guarantee on behalf of Polidano Bros., the matter 

would have been different. 

 

 

 
 

Alleged conflict between the names appearing on the Tender Guarantee and 

the Tender Form 

 

It may be agreed that if one were discussing this issue in isolation, the indication 

given in the tender form of Polidano Brothers as ‘Partner 4’, the case could be 

relatively simple. 

 

However, the case needs to be examined in its complexity and, therefore, one has 

to associate the above ‘mistake’ with the fact that the Tender Guarantee was issued 

by Bank of Valletta to the order of Gatt Development Ltd for Gatt Tarmac Ltd, the 

‘tenderer’. 

 

Also according to the testimony of the members of the adjudicating board the 

tender package had no indication upon it as to the identity of the ‘tenderer’. This 

requirement arises out of the provisions of Clause 14.2.3.e. of the tender document.  

Messrs  Farrugia  and  Caruana,  witnesses  brought  forward  by the 

 

 

appellant gave evidence that the packages were stamped but the PCAB on balance 

feels that this evidence was not as concrete as that given by the members of the 

adjudication board and therefore considers that it is highly probable the tender 

document was not marked as it should have been. 

 

It is true that in the same tender document Polidano Bros. Ltd. were indicated in 

various sections as the tenderers, however in the same document there also appear 

certain details in regard to the organization of Gatt Tarmac Ltd. who, as sub-

contractors, did not need to produce.  This could only have served to compound 

the confusion of who actually is the responsible ‘tenderer’. 
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Application of local legislation 

 

The Board feels that Maltese legislation reigns supreme. 

  

From the evidence heard and submissions made the Board feels that this is 

sufficient to allow the Board to form a clear opinion within the context of local 

legislation and it does not therefore deem that it should go beyond this. 

 

 

 
 

Clarifications 

 

Also, with regards to the submission made that this case could and should have 

been resolved by the Evaluation Committee seeking clarifications, the Board is of 

the opinion that the extent of the obscurities was such that these were not amenable 

to simple clarifications.  Indeed, the Board feels that any attempt at clarification 

between the Evaluation Committee and the tenderers could well have developed 

into a series of negotiations which are clearly inadmissible under the provisions 

contemplated in a tendering process. 

 

 

 
 

Competition 

 

While the Board agrees that healthy competition should be fostered, it can never 

concede that tenders which are submitted in a flawed or obscure manner, for 

whatever reason, should be allowed to proceed. 

 

 

 
 

Insufficient attention 

 

Finally, the Board notes that the evidence given indicates that insufficient attention 

was given to the formulation of this tender in spite of its magnitude, a fact which 

should have merited a greater sense of responsibility and therefore attracted greater 

attention in its compilation. 

 

In consequence, the Board has decided to reject the complaint raised by the 

appellant and authorises the tender award procedure to continue with the exclusion 

of appellant’s bid. 
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Moreover, the Board has also concluded that, in terms of the provisions of 

regulation 102 (4) of the Public Procurement Regulations 2005, the deposit paid by 

Appellant cannot be refunded. 

 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

E. Muscat 
Member 

 

 

7 October 2005 
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Attachment ‘A’ 

Written submissions in connection with the appeal lodged by ‘Polidano Group 

and Gatt Tarmac Limited’ (“The Appellants”) in terms of the letter dated 

8 July 2005 issued by the Director General (Contracts) and in terms of 

regulation 102(4) of LN 299/2003 quoted in Article 38 of the Tender Dossier 

pertaining to Tender Number CT 2616/2004. 
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Attach em nt ‘B’ 

Note of submissions of MAC Joint Venture made up of Road Construction 

Compa  

C&F Buil

ny Limited (Leader), Bonnici Brothers Limited and rar Limited, 

ding Contractors Limited and Schembri Infrastructures Limited 
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Attachment ‘C’ 

 

tatement of facts and legal submissions on the merits of the case 

ehalf of the Evaluation Committee. 

S

presented on b

311 



09 September 2005 

y 

tracts Appeals Board 

Floriana. 

Re: `Tender CT2616/2004 – Appeal by Polidano Bros. 

Ltd. 

eby 

t of facts and legal submissions on 

 

nt of facts. 

The tender in question was of the type ‘three separate 

egal Notice 177/2005. The 

opening of these packages has to follow the procedure laid 

ereinafter be referred to as ‘Tender 

No. 3’) 

may have felt they had an interest in the proceedings. Upon 

The Secretar

Public Con

 

Sir, 

 

 

On behalf of the Evaluation Committee I am her

submitting their statemen

the merits of the case.  

Chronological stateme

 

packages’ as described in Regulation 102 of Legal Notice 

299/2003, and later in Section 82 of Subsidiary Legislation 

174.04 later incorporated into L

down in that regulation, and in fact this procedure was strictly 

followed by the Evaluation Committee. 

 

There were three competing tenders for this particular 

contract, each of which was contained in a sealed box. 

Whereas two of the tenders had the name of the tenderer 

printed on the box, the third one was contained in a plain, 

unmarked box bearing no identification as to the tenderer 

who had submitted it. Nor did it have any indication of the 

name or identity of the tenderer on the wrapping of the box 

itself. (This tender shall h

 

Tenders were opened publicly, in the presence of the 

Contracts committee and those members of the public who 

noting the fact that Tender No. 3 did not have any indication 

as to the tenderer shown upon it, the Chairperson asked for 

directions from the officials of the  Department of Contracts 

who happened to be  supervising/assisting the session on 

whether she should open that particular envelope/box, or 

ignore it as annulled. She was directed to open it, even though 

strictly speaking in terms of the relative regulations the whole 

tender should have been considered as null. Reference is here 
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made to the ‘Tender Document’ paragraph 14.2.3.(e) page 

35/36 which states that ‘Tenders must satisfy the following 

conditions: ‘all tenders including annexes and all supporting 

documents must be submitted in sealed envelopes / packages 

bearing only …(e) the tenderer’s name’; as well as to the 

‘Supply Tender Opening Checklist’ ‘Publication  Reference 

CT2616/2004’ precisely to paragraph 6 box 2 ‘For each 

tender  envelope, the Chairman and  Secretary announce and  

check that the  summary of tenders received correctly records: 

… the name of the tenderer’. At the time it was correctly felt 

that the tenderer involved should be given the benefit of the 

Envelope 1 of each tender was supposed to contain the 

t Ltd 

for Gatt Tarmac Ltd’. The guarantor was Bank of Valletta plc 

the form set down  by the tender document and it was again 

h 2005. 

This advise was given as per letter of the 11 April 2005. 

ey General’s letter, and basing itself on the facts as 

ascertained by it, the Evaluation Committee decided at its 

fifth meeting held on the 26 April 2005 to recommend to the 

doubt and should not be disqualified for mere violation of this 

requirement. 

 

‘tender guarantee’. Envelope 1 of Tender No. 3 contained a 

tender guarantee issued ‘by order of Gatt Developmen

and The Director of Contracts was indicated as the 

beneficiary. This guarantee identified ‘Gatt Tarmac Ltd’ as 

the tenderer/contractor. Although this guarantee did not 

follow the exact format, or reproduce the precise wording, of 

the tender guarantee form (page 59 of the ‘Tender document’) 

it was again felt that the guarantee was substantially similar to 

decided to proceed with opening envelope 2 of Tender No. 3.  

 

Upon opening envelope 2 of Tender 3, further and more 

serious irregularities came to light. The Tender form therein 

contained failed to identify the ‘leader’ of the tender. Nor was 

there any indication of the identity of Partners 1, 2 and 3 of 

the tender. Partner 4 was identified as ‘Messrs Polidano Bros. 

Ltd’. Gatt Developments Limited and Gatt Tarmac Limited 

did not feature at all on the Tender form, but they were shown 

as subcontractors in Form 4.6.3 submitted in terms of Volume 

1 Section 4 of the Tender Dossier. 

 

Legal advice was sought from the Attorney General on the 

validity of this tender as per letter dated the 16 Marc

 

Acting on the advice contained in the last paragraph of the 

Attorn
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Director of Contracts to consider Tender No. 3 as 

inadmissible. A letter to that effect was drafted and was 

actually sent to th  e Director Contracts on the 26 April 2005.  

 

 procedural requirements and, or with 

the specifications, the remaining packages in his 

‘When at any stage, any tenderer fails to comply with the 

The right for the Director of Contracts to seek clarifications 

that Tender No. 3 could not have been 

declared ‘basically compliant’ for the following reasons:  

The Contracts Committee confirmed the decision reached by 

the Evaluation Committee, and subsequently the Director of 

Contracts effectively acted on these recommendations and 

rejected the tender as invalid.  

 

LEGAL CONSIDERATIONS INVOLVED. 

 
Reference should here be made to regulation 102 of Legal Notice 
299/2003. This states that: 

 

(2) In the process of adjudicating the tender, the 

packages for all tenderers shall be opened in 

public and in the sequence enumerated in the 

immediately preceding sub-regulation. When at 

any stage, any tenderer fails to comply with the 

tendering

tender offer are to be discarded unopened;  

 

This same provision is reiterated in regulation 82(2) of S.L. 

174.04 (L.N. 177/2005) which states that: 

 

tendering procedural requirements and, or with the 

specifications, the remaining packages in his tender offer are 

to be discarded unopened’. 

 

‘on points of a technical  nature to enable a proper evaluation 

of any tender’ is subject ‘however’ to the condition that that 

tender ‘would at that stage have already been  declared to be 

basically compliant’. 

 

It is submitted 

 

It should first of all be pointed out, for completeness’ sake 

that the contents of paragraph b of  the letter addressed to the 

Director of Contracts by Thake Desira Advocates on the 

22 March 2005 are not correct. The ‘relevant page’ regulating 

the ‘Tender Guarantee’ is not a ‘blank page’. Page 59 

regulates the required contents of the Tender Guarantee form 
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in great detail. It is therefore not correct to state that this 

relevant page contains ‘no other essential requirements … to 

validate such a tender guarantee’. 

 

Paragraph 18 (page 38 of the Tender Dossier) refers to 

Volume 1, Section 3 of the dossier as regulating the Tender 

Guarantee. Now Volume 1 Section 3 does not consist solely 

Indeed a correct reading of page 59 indicates that one of the 

ents was in fact ignored by Tender 

No. 3, viz the naming of the contractor, and the provision of 

actor’s name and address – bold type 

reproduced from the original).’  (‘Contractor’ is defined in the 

 

the contract’). 

th those essential requirements, the Evaluating 

Committee correctly granted the tenderer (whom at that stage 

contents of Envelope 2 of his tender. Hence it is submitted 

rch 2005 loses all its relevance. 

 

Tender Dossier: 

 

of page 58 as Thake Desira implicitly seem to argue. Page 58 

is only the ‘header page’ of that Section and page 59 is an 

integral part thereof. It is ridiculous for a venture that claims 

to have invested ‘a significant amount of resources’ in 

making this offer to claim in the same breath that it failed to 

read through, or overlooked page 59. 

 

most essential requirem

his address: ‘We the undersigned, (Bank name and address) 

hereby declare that we will guarantee as principal debtor to 

you on behalf of (contr

glossary of terms – p. 94 of the Tender Dossier – as ‘the 

tenderer selected at the end of the procedure for the award of

 

In spite of the fact that the Tender Guarantee was not in strict 

compliance wi

it presumed to be Gatt Development Ltd for Gatt Tarmac Ltd 

as identified in the bank guarantee submitted to it) the benefit 

of the doubt, and continued with the examination of the 

that the letter of the 22 Ma

It was the more serious irregularities contained in Envelope 2 

and the conflicts resulting from the information contained in 

Envelope 1 and that contained in Envelope 2 - that ultimately 

proved fatal to Tender No. 3.  And the consequence or 

potential consequence of such irregularities is pointed out to 

the tenderer in bold type in page 3 of the 

‘Tenderers are expected to examine carefully and comply 

with all instructions, forms, contract provisions and 

specifications contained in this tender dossier. Failure to 

submit a tender containing all the required information and 
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documentation within the deadline specified may lead to the 

rejection of the tender’. 

 

The relevant requirements set out in the Tender Dossier with 

which Tender No. 3 failed to comply include the following: 

 

 

 

m 

paragraph 14.4.1. (page 36) of the Tender Dossier. Paragraph 

a. ‘Information/documents to be supplied by the tenderer’ 

(pages 28 through to page 31 of the Tender Dossier). 

 

b. The ‘Tender Form’ reproduced on page 55 of the Tender 

Dossier was incorrectly filled in,  and this in such a way as to 

render it  impossible for the Evaluation Committee to 

determine whether Polidano  Brothers Ltd. was the  sole 

tenderer, or the ‘leader’ in a joint venture, or solely the 

‘fourth partner’ in a joint venture. 

c. Indeed that ‘Tender Form’ specifically states and makes it 

abundantly clear that ‘if this tender is being submitted by an 

individual tenderer, the name of the tenderer should be 

entered as a ‘leader’ (and  all  other lines should  be 

deleted’. 

d. That this tender form reproduced in page 55 must, under pain 

of rejection, be correctly filled in, results amply clearly fro

14.4 states that the tender ‘must comprise the following duly 

completed documents’.  The use of the word ‘must’ here is 

indicative that failure on the part of the tenderer to fill in this 

e. Nor can it logically be otherwise: if the identity of the 

tenderer cannot be clearly and inequivocally established from 

the tender form the Director of Contracts would find himself 

in a position of being unable to exercise his rights arising out 

of the tendering process effectively and expeditiously. He 

ld instead fin  mired in an interminable legal 

s adversary, when the whole 

scope of the rules and regulations set out in the Tender 

Dossier is precisely that of avoiding such lack of clarity. In 

nario, even executing the tender guarantee might 

become, if not impossible, at least extremely complicated, 

costly and lengthy. 

 

form, and to fill it in correctly, necessarily leads to rejection 

of the tender. 

 

cou d himself

dispute about the identity of hi

this sce
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f. Such lack of clarity could  indeed serve ulterior and  sinister 

purpo way or 

another wish to avoid  the legal obligations that  should  have 

n  assumed by them  when filing  the tender in the first  

place.  

der guarantee failed to correctly identify the 

principal contractor involved for the reasons already 

h. It cannot be argued that the Evaluating Committee is bound to 

ht to ask for 

clarification can never be transformed into a duty to make 

 of the Evaluation Committee and / or the 

Director of Contracts to ask for clarification is, in terms of the 

proviso to Regulation 102(2) of Legal Notice 299/2003 

with his authorization, any Contracting 

Authority, shall have the right to seek 

which, however, would at that stage have 

ared to be basically 

 

This same provision was later incorporated into Regulation 

7/2005 where again one find reference to 

ould be pointed out in this 

respect that the law grants the Director of Contracts the right 

 any 

rtant point in this respect is 

the fact that the precise identity of the tenderer involved 

ses on the part of tenderers who in  some  

bee

 

g. In this present case, this lack of clarity, coupled with the fact 

that the ten

explained above would have made it well nigh impossible for 

the Director of Contracts to execute his rights without 

becoming involved in interminable complications. 

 

go through the other documents forming part of the Tender 

document with a toothcomb in an effort to determine the 

precise identity of the tenderer. Its rig

good for the deficiencies, downright carelessness, and 

possibly sinister motives of a tenderer who, for any reason 

whatsoever, fails to fill in the Tender Form correctly and 

clearly as required by the Tender Dossier.  

 

i. Indeed the right

limited to points of ‘a technical nature’. 

 

“Provided that the Director of Contracts or, 

clarifications on points of a technical nature 

to enable a proper evaluation of any tender, 

already been decl

compliant.”  

82(2) of LN 17

‘points of a technical nature’. It sh

but does not impose an obligation on him to seek

clarification. But the most impo
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cannot, by any stretch of the imagination, be construed as a 

point of a technical nature. 

r another be argued that Tender 

n Polidano Bros.  

or Gatt Tarmac Ltd, it 

of paragraph 4.3 of the 

Tender dossier. Most specifically it failed to include a 

binding all partners to remain in the joint venture/consortium 

luation 

Committee.  In other words the objector is claiming that the 

f the fact that the  

letter by Thake Desira Limited of the 22 March 2005 was 

nder Guarantee contained in package 1. 

 

j. Even if it could in some way o

No. 3 was some form of joint venture betwee

Ltd, and Gatt Development Limited 

failed to comply with the requirements 

preliminary agreement stating that all partners assume joint 

and several liability for the execution of the contract; and 

for the whole  performance period of the contract. 

 

k. It is submitted that the contents of the objection of the 

11 July 2005 are in effect an effort by Polidano Bros Ltd to 

lay the blame for the extremely careless manner in which 

Tender  No. 3 was filled on the shoulders of the Eva

Evaluation Committee was burdened with the duty of making 

good for all the failings contained in Tender No. 3. Not only 

is this legally incorrect, but it would also lead to 

discrimination by the Evaluation Committee to the prejudice 

of all other tenderers who had submitted their Tenders duly 

filled in all material respects. 

 

l. That letter of objection tries furthermore to draw an argument 

in favour of the objector from the fact that the letter of the 8 

July was addressed to Polidano Brothers Limited and to Gatt 

Tarmac Limited by saying that this indicates that the Director 

of Contract could at that time identify the main tenderer and 

the subcontractor.  But there is an immense difference 

between the Director of Contracts assuming the identity of the 

persons having an interest in a particular tender; and the 

identity and precise interest of those persons being explicitly, 

clearly and unequivocally declared by themselves.  It was 

legitimate for the Director of Contracts to assume, on the 8 

July, that Polidano Brothers Limited was the company having 

an interest in Tender No. 3, if only because o

written ‘on behalf of Messrs. Polidano  Brothers  Limited’; 

whereas the interest of Gatt Tarmac Limited resulted from the 

Te

 

m. Much ado was made during the evidence of Mr. Caruana that 

all the forms attached to, or forming part of, the tender 
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mentioned Polidano Bros Ltd., and only Polidano Bros. Ltd. 

Appellants argue that this constitutes conclusive evidence that 

Polidano, and no one else, are the tenderers. With all due 

respect this argument is fallacious: even if Polidano Bros. Ltd 

were only one of a series of partners, as in fact they were 

identified in the tender form, they would have been required 

to fill in and submit every such form. Point 7 on page 62 of 

the Tender dossier (Additional Notice to tenderers) makes 

this amply clear: ‘each partner in a joint venture/consortium 

must fill in and submit every form’. The same point is 

emphasised in Cl.4.3 page 31 of the dossier.  

 

Nor can it be argued (as Thake Desira do in their letter of the 

22 March 2005) that the simple fact, by itself, that the 

Evaluation Committee decided to accept the Tender 

ation grid, it will be rejected by the evaluation  

committee when checking  admissibility.’ 

 as a result of this 

dichotomy: 

Guarantee as valid is tantamount to a decision that all the 

contents of Envelope 2 of Tender  No. 3 were thereby being 

accepted as valid as well. L.N. 177/2005 makes it abundantly 

clear that the acceptance of a first or second package as valid 

does not preempt or prevent the rejection of any subsequent 

package as invalid. (Vide regulation 82). 

 

Furthermore, paragraph 28 of the Tender Dossier (page 45) 

explicitly binds the Evaluation committee to check that each 

tender ‘28.1.3 substantially complies with the requirements of 

these tender documents’, and  28.3 specifically states that ‘if a 

tender does not comply with the requirements of the 

evalu

 

The final, and perhaps the most important consideration that 

needs to be made is the following: 

 

The tender guarantee submitted in connection with Tender 

No. 3 was issued by Bank of Valletta plc “by order of Gatt 

Development Ltd for Gatt Tarmac Ltd”.  No mention was 

made of Polidano Brothers Limited or any other company. 

Neither Gatt Development Ltd, nor Gatt Tarmac Ltd feature 

in any way in the tender form. 

 

Several issues fall to be considered
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a. The Manager of the Victoria Branch of the Bank of Valletta 

plc as well as its senior legal adviser both confirmed that 

whereas the bank would pay on the guarantee if no mention 

of Polidano Bros Ltd was made in the request for payment, 

they would have second thoughts and would need to take 

further advice if such request for payment referred to any 

third party other than Gatt Development Ltd, or Gatt Tarmac 

Ltd. 

 

b. Dr. Borg Costanzi also confirmed – and this is a basic legal 

c. However, it also creates a legal relationship between the 

hat the tenderer withdraws 

its tender before the expiry date, or in the event that the tenderer 

e. However Gatt Tarmac Ltd / Gatt Development Ltd. did not 

gation towards the Director of Contracts by 

the mere fact of the submission of the tender form by a third 

ould have 

withdrawn the tender before the expiry date, failed to sign the 

contract, or failed to fulfil any obligations under the tender 

principle in respect of bank guarantees - that a bank guarantee 

is a tripartite legal instrument. It creates a legal relationship 

between the bank and the beneficiary (in this case the 

Director of Contracts) in the sense that the bank is binding 

itself to pay the beneficiary the amount indicated in the 

guarantee ‘with no questions asked’. 

 

beneficiary (the Director of Contracts) and the person on 

whose order the guarantee is issued (Gatt Tarmac Ltd/Gatt 

Development Limited). If the beneficiary were in any way to 

abuse of the bank guarantee issued in his favour, the issuer 

thereof can sue the beneficiary for damages and exercise 

other means of recourse against him. 

 

d. In this case, Gatt Tarmac Ltd / Gatt Development Ltd are 

‘referred to as the tenderer’ in the bank guarantee. This 

guarantee binds the bank to pay the amount therein indicated 

but only in case of failure on the tenderer’s part and not on the 

part of any third party:  ‘in the event t

fails to sign the contract and provide the performance bond, if 

called upon to do so in accordance with the tender conditions or 

in the event that the tenderer otherwise fails to fulfil its 

obligations under the tender conditions’. 

 

feature in any way in the tender document except as sub-

contractors. And as sub-contractors, they were not assuming 

any binding obli

party (Polidano Bros. Ltd). Consequently it would not be 

legal to argue that they or either of them w

320 



document. Consequently, were the Director of Contracts to 

call upon the bank guarantee, and even assuming that the 

 

pment Ltd to try and prevent the bank from 

paying up on the guarantee by disputing the fact that they are 

thermore stipulates that the guarantee form has to be 

provided by the tenderer and not by someone else. With all due 

ncashed by 

the Director of Contracts, in respect of a tender to which they 

It is submitted that all these irregularities in Tender No. 3 

which 

ness of the decision reached by 

Av. Carmelo Galea.

bank would have paid up that bank guarantee without raising 

queries of its own, the Director of Contract would technically 

have abused of the bank guarantee. It would consequently be 

laying itself open to an action for damages. 

f. It would also not be inconceivable, given the uncertainties 

surrounding the issue of the bank guarantee, for Gatt Tarmac 

Ltd/Gatt Develo

in fact ‘tenderers’ in this tender. 

 

It is precisely in an attempt to avoid these uncertainties that the 

Tender dossier sets out the guarantee form in great detail, and 

fur

respect, the issue is not about whether a person can stand surety 

to a third party with or without that person’s knowledge. It is 

about whether the bank guarantee provided by Gatt Tarmac 

Limited/Gatt Development Limited could be safely e

are not parties, and without the risk of becoming embroiled in 

an interminable lawsuit. It is humbly submitted that the answer 

to this question is most definitely in the negative. 

 

constituted ‘substantial deviations and reservations’, 

are expressly prohibited in terms of Clause 28.2 (pg. 45) of 

the Tender Dossier. 

 

In these circumstances, the Evaluation Committee had no 

alternative but to effectively reject Tender No. 3. 

 

Finally, it needs to be mentioned, although it does not need to be 

stressed that the Evaluation Committee and the Ministry for Gozo 

have no vested interests one way or the other in the decision of 

the Appeals Board. This submission is being presented only for 

the sake of defending the correct

the Evaluation Committee; and in order to avoid, if at all possible 

the risks involved were a tender to be declared admissible which 

fails to meet the requirements strictly laid down by the law under 

pain of rejection or annulment of the tender. 
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PPEALS BOARD 

 49/2005, AFM FO6604/1/05 

ender for the Supply of Protective Vests with Associated Ballistic Plates 

his call for offers, which was published in the Government Gazette on the 

5 February 2005, was issued by the Contracts Department following a formal 

quest received from the Armed Forces of Malta. 

he estimated cost of this tender was Lm45,000 including VAT. 

ate of this tend uly 2005 

 total, fifteen (15) offers were submitted by tenderers on closing date for 

s. 

 

Following notification by the Contracts Committee that this tender had been 

awarded to Messrs. Uniformity Limited for the amount of Lm34,070.40, Attard 

Farm Supplies Limited filed a Notice of Objection on 12 August 2005. 

 

The Public Contracts Appeals Board (PCAB) made up of Mr. Alfred Triganza 

(Chairman), Mr Anthony Pavia (Member), and Mr Edwin Muscat (Member), 

convened a public hearing on 16 September 2005 to discuss this objection. 

 

Also present for the hearing were: 

 

Attard Farms Supplies Ltd (AFS Ltd) 

Mr Joseph Attard   Managing Director 

Mr Amos Zuarets  International Marketing Manager, Achidatex 

Nazareth Elite (1977) Ltd 

 

Armed Forces of Malta 

Adjudication Board

PUBLIC CONTRACTS A

 

Case No. 47 

 

Re: CT 2066/2005, Advert No. CT

T

to the Armed Forces of Malta 

 

T

2

re

 

T

 

The closing d er was 7 J

 

In

submission of offer

 

Lt Colonel M Schembri  Chairman 

Major P. Vassallo   Member 

WO I F. Buhagiar   Member 

Sgt J Grech    Member 
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Technical Board 

Maj I R

Sgt Grixti 

 Stafrace C 

orda J 

uggier  

LBdr

Gnr B

Gnr Borg C 

 

Other 

Gnr Johan Miruzzi 

 

Following the Chairman’s brief introduction, Mr Joseph Attard, Managing 

irector, Attard Farm Supplies Limited, (hereinafter referred to as AFS Ltd) D

was invited to explain the motive behind his Company’s objection. 

 2005.  He claimed that the Armed Forces of Malta 

 

the basis that their sample had already been 

er 2002.  This was against normal adjudication 

roce icated on its own merits at the time of 

tender without reference to any past tests, supply and performance.  He said 

that t tic and Comfort tests’ were carried out in a non-

scientific manner and without documenting site conditions, equipment 

calib  in line with relative international standards 

governing this tender.  He questioned how these tests were compared and 

correlated considering the fact that those of the recommended tenderer were 

carried out twenty-eight (28) months earlier. 

 

Mr Attard said that AFM had recommended the award of the contract to 

Uniformity Ltd because its sample was ‘slightly superior’ to theirs.  He 

questioned whether this criterion was enough to justify an additional 

expen  AFM.  He alleged that the so-called ‘slightly 

superior’ was obtained as a result of comfort and fit criteria which were 

intrin t valid unless conducted in 

scien er of users.  

He sa rties, body 

 

Mr Attard commenced his intervention by stating that the points that formed 

the basis of their objection were highlighted in their motivated letter of 

bjection dated 17 Augusto

(AFM) had recommended the award of this contract to Uniformity Ltd whose 

bid was Lm8,135 or 31% more expensive than their second best offer under 

Option 3.  In so doing, the AFM had eliminated a total of seven cheaper 

options available to them. 

 

AFS Ltd’s representative proceeded by saying that the supply of samples for 

this tender was mandatory for the short-listed tenderers and failure to comply 

with this requirement meant outright disqualification of that particular bidder. 

e contended that AFM had gone against their own condition in this regard H

vis-à-vis Uniformity Ltd on 

uccessfully tested in Septembs

p dures where each tender was adjud

he comparison of ‘Ballis

ration and control methods

diture of Lm 8,135 by

sically very subjective and which was no

tific manner or study over a larger test case involving a numb

id that they should have given more weight to ballistic prope
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area covered etc. Mr Attard reiterated that their vests had been approved 

ballis mfort and fit. 

 

Colo M’s Adjudication Board Chairman, explained that 

they always requested tenderers to submit samples.  However, in case of 

nifomity Ltd, no sample was requested because in their offer the tenderer 

stated that the protective vests being offered were the same as that which had 

already been supplied and tested in the previous tender.  He said that this was 

done because samples were expensive and were non-returnable.  This 

procedure was applied to other bidders as well. 

 

ol. Schembri explained that there were fifteen (15) tenderers who had 

of shortlisted offers and that these were not 

onducted by the adjudication board but by a technical board within AFM. 

fers were rejected. The first two because they failed completely 

 comply with Clause 8 of the ‘Special Conditions’, that is, in submitting 

 the least heavy. 

ese tests considered issues like mobility, protection, material and 

tically and disqualified on co

nel Mario Schembri, AF

U

C

submitted thirty-seven (37) offers for this tender.   He declared that these offers 

were short-listed on the basis of specifications and price and that tests were 

carried out only on samples 

c

 

On cross-examination by the PCAB, Colonel Schembri said that the first 

(Shamrock General Trading), third (Pace Associated Ltd) and seventh (AFS 

Ltd) cheapest of

to

ballistic specifications, technical literature and certificates and the last failed to 

submit adequate literature and supporting warranty certificates of the model 

being offered.  The 2nd, 4th, 5th, 6th, and 8th cheapest offers were tested.  The 

tests were based on the following criteria: - mobility, protection, material and 

compatibility with current equipment.   Apart from ballistic tests, the vests 

were also tested for resistance to fire.  He said that after taking into 

consideration the tests results, the technical board recommended that 

‘comparatively, Sample A (LBA International Ltd/ Uniformity) is still slightly 

superior to Sample D (Archidatex/ AFS) thus making Sample A the best option 

overall.’  The reasons given were that Sample A offered the best protection, 

had the best fit, was the most comfortable to wear and was

 

At this stage, the hearing proceeded with Major I Ruggier, who chaired AFM’s 

technical board, taking the witness stand. On cross-examination by the PCAB, 

he testified that they were notified to evaluate only four (4) samples of Bullet 

Proof Vests (Level IV) because another supplier had justifiably stated that his 

vests were identical to those which had been tested during a similar exercise 

when the last tender for bullet-proof vests and plates was issued in 2002.   The 

witness said that they adopted the same criteria as that conducted in previous 

tests because it was still valid.  As a matter of fact, emphasised Major Ruggier, 

th

compatibility with current equipment. 
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Major Ruggier declared that the ballistic tests were carried out with the same 

weapon, ammunition and from the same distance.  He said that AFS Ltd’s 

sample was one kilogramme heavier than that of Uniformity Ltd.  The witness 

proceeded to explain that a difference of one (1) kilogramme was vital because 

one had to take into consideration the fact that a soldier had to carry eighteen 

(18) kilogrammes of equipment and that they were expected to wear vests for a 

ng duration.  Also, he said that Uniformity Ltd’s sample offered more 

tability in firing positions and was more compatible with existing AFM 

ir ballistic vest was 

eavier because it offered a larger protective surface area than that of 

 

and V

(the s

other

had no Kevlar protecti ade 

om the tests carried out in 2002 was that the plate area was divided into four 

This was done because they had only one sample on which tests could be 

rried out and also because the material would deteriorate with every impact 

 the plate. The witness explained that this happened because when multiple 

plate

ion.  

e claimed that they took into consideration the element of ‘comfort and fit’ 

factor affected the operation capability of the individual. 

lo

s

equipment. 

 

At this point, Mr Attard clarified that the sample of the

h

Uniformity Ltd.  When he asked Major Ruggier to state whether they had 

measured the protective surface area of the two vests, the reply given was in 

the negative. 

Major Ruggier proceeded by giving detailed information on the ballistic and 

ceramic plate test results.  The test included shooting at the plates (Level IV) 

est (Level III A). He said that the ballistic tests showed that Archidatex 

ample submitted by appellant) had one penetration in the collar while the 

 had one penetration in the shoulder.  Apart from remarking that the latter 

on, Major Ruggier also stated that the only change m

fr

quadrants so that four tests could be conducted on different areas of the plate.  

ca

on

rounds were fired, shots fell in a cluster in more or less the same part of the 

 area. 

 

Major Ruggier said that their recommendation was part of a complete process 

and that weight, fire positioning and mobility had a bearing on their decis

H

because the level of protection was comparable and the vests offered the same 

capabilities according to technical specifications.  He pointed out that this 

 

During his testimony, Major Ruggier affirmed that the technical board did not 

enter into the financial merit in view of the fact that they were not aware of the 

prices.  Furthermore, the board did not know the identity of the tenderers as the 

samples given for testing were only marked B, C, D and E.  Major Ruggier 

confirmed that the Adjudication Board carried out a cost-benefit analysis. 
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At this stage the PCAB intervened and asked specific questions to the next 

witness, Major Pierre Vassallo, particularly on issues relating to ‘best value for 

money’ and the scope of issuing a tender vis-à-vis a direct order. 

 

The witness (a) declared that the recommended product was the best value for 

money because it met the technical specifications at a justified price.  He 

confirmed that the evaluation board would have considered purchasing such 

vests even if their price was beyond AFM’s estimated value; (b) emphasised 

that if the AFM would have declared ‘a priori’ any preference to the same 

Brand / Model already supplied to them, they would not have issued a ‘tender’ 

but would have resorted to the issue of a ‘direct order’; (c) stated that in this 

instance, the issue of uniformity and standardisation of equipment did not 

influence their decision because they relied more on the contents of the 

technical report. 

having ascertained that all samples submitted by short-listed 

riteria followed in the technical 

evaluation of samples submitted by tenderers, which evaluation, 

following the carrying out of further tests relating to mobility, 

 

The Public Contracts Appeals Board, 

 

having noted that the tender was awarded to Uniformity Ltd at a 

higher price than the one quoted by appellant; 

 

having also noted the fact that the supply of samples was mandatory 

for the short-listed tenderers and that Uniformity Ltd, one of these 

tenderers, was excluded from fulfilling this obligation this time 

around as AFM had already tested this Company’s samples in 2002 

and which resulted in the AFM approving these samples to the extent 

that it ended up awarding the tender to the same Company; 

 

tenderers,  including the one tested in 2002 but which was still 

relevant for the purpose of this tender, were all evaluated on a level 

playing field; 

 

having heard evidence given by Major Ruggier who, in this Board’s 

opinion, gave a  highly credible, reasoned, objective and detailed 

account of the procedures and c

protection, material, compatibility with equipment as well as ballistic 

tests and resistance to fire, concluded that, comparatively, the sample 

submitted by Uniformity Ltd was slightly superior to that submitted 

by AFS Limited making such sample the best option overall; 

 

having taken into account the validity of the consideration given by 

the technical board relating to the issue of ‘comfort and fit’; 
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having noted that the AFM considers that the operational capabilities 

of the user are directly effected by the ‘comfort and fit’ of the vest; 

 

ed to reject the appellants’ objection. 

005 

having favourably acknowledged the validity of the argument raised 

by Major Vassallo regarding the issue of ‘best value for money’ 

 

reached the conclusion that the decision taken by the Contracts Committee 

following recommendations made by the Evaluation Committee, was justified 

and, in consequence, the Board decid

 

Furthermore, the Public Contracts Appeals Board recommends that the 

Appellant should not be reimbursed the deposit paid when filing the said 

objection. 

 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

E. Muscat 
Member 

 

 

10 October 2
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PUBLIC CONTRACTS APPEALS BOARD 

 

Case No. 48 

hairman) with Mr Anthony Pavia and Mr. Edwin Muscat, respectively acting 

MCE Ltd 

 

Re: CT 2607/2004, Advert No. CT 303/2004, FTS C12–04 

Tender for Tools and Equipment: General Tools and Equipment for 

echnology Workshops in various Government Schools T

 

This call for tenders, published in the Government Gazette on the 

2 November 2004, was issued by the Contracts Department following a request 

transmitted to the latter by the Foundation for Tomorrow’s Schools (FTS). 

 

The closing date for this call for offers was 21 December 2004. 

 

The Foundation for Tomorrow Schools (FTS) appointed an Evaluation Board 

consisting of Messrs. 

 

Charles Spiteri (Education Officer Design & Technology) 

Andrew Ellul (Senior Architect FTS) 

Tano Zammit (Senior Architect FTS) 

 

to anlayse a total of six (6) offers submitted by different tenderers. 

 

The global estimated value of the contract in question was Lm54,225.  

 

Following final recommendations, dated 22 June 2005, made by the Evaluation 

Board relating to the tender in question, the Contracts Committee did not award 

Messrs MCE Ltd Item Nos 3, 34, 37, 39, 40, 44, 45, 54, 64 and 79.  As a 

consequence, the said Company filed an objection on 09.08.2005. 

 

The Public Contracts Appeals Board (PCAB) made up of Mr. Alfred Triganza 

(C

as members, convened a public hearing on 5 October 2005 to discuss this 

objection. 

 

Present for the hearings were: 

 

Mr Ivor Puglisevich  – Sales & Contracts Manager 

Mr Stefan Casha 
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Foundation for Tomorrow’s Schools 

Mr Chris Pullicino – Financial Controller 

Eng Chris Attard Montalto – Technical Consultant (Witness) 

Adjudication Board  

Mr Charles Spiteri – Education Officer Design & Technology  

e claimed that they were contesting the General Contracts Committee’s 

ncern about the fact that if a fresh call 

ere to be issued, their company would be put in a great disadvantage because 

 review the decision and to allow the 

urchasing process to continue under this call for tenders. 

eferring to his technical report dated 3 February 2005, Eng Attard Montalto 

isevich intervened to confirm that they had submitted only a 

Mr Tano Zammit (A & C.E.) 

Mr Andrew Ellul (A & C.E.) 

 

Following the Chairman’s brief introduction, MCE Ltd’s representative, Mr 

Ivor Puglisevich commenced his intervention by briefly stating the main 

reasons behind his Company’s decision to file an objection. 

 

H

decision not to award Item Nos. 3 (Air Compressor Unit), 34 (Stock & Dies), 

37 (Taps and Wrench - Metric), 39 (Sash Clamps – 450mm), 40 (Sash Clamps 

– 900mm), 44 (G-Cramps – 4”), 45 (G-Cramps – 6”), 54 (300mm [12”] 

stainless Steel Scaled Ruler), 64 (Scissors) and 79 (Watch Maker Screw 

Driver) because, in their opinion, their offer was technically valid and was 

compliant with the tender specifications.  

 

MCE Ltd’s representative showed his co

w

their prices had already been made public.  Furthermore,  he argued that, if 

these were to be broken down in smaller values, such calls would not fall under 

the jurisdiction of the Contracts Committee because then they could be 

purchased through a Departmental Call for tenders, a call for quotations or 

even by direct order.   

 

The appellant requested the PCAB to

p

 

The first witness to take the stand was Eng Chris Attard Montalto, who was 

FTS’s Technical Consultant who also drew the technical specifications and 

evaluated the tenderers’ proposals.   

 

R

testified that MCE Ltd submitted only the technical literature in respect of 

Items 3, 34 and 37.  He said that none was supplied for Item Nos 39, 40, 44, 

45, 54, 64 and 79. 

 

Mr Pugl

description of the latter five items. However, he declared that they had supplied 

the technical literature pertaining to Items 39 and 40. Thus, claimed the 

appellant, he failed to understand how such literature could have been 
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misplaced.  When MCE Ltd’s representatives were asked to explain the method 

of how they submitted their tender, Mr Stefan Casha, also representing MCE 

Ltd, said that they attached a copy of the product with their tender document 

 

le.  It was explained that although an acceptable variation 

sually was +/- 10%, MCE Ltd’s air compressor was recommended for 

cceptance because in this case, this was the only unit which was nearest to the 

 

to specifications or not.  Also, he pointed out that subsequently, 

hen the adjudication board requested MCE Ltd to submit a sample thereof, it 

re not compliant with the tender’s 

5 should have been awarded to MCE 

td because Items 44 (G-Cramp – 4”) and 45 (G-Cramp - 6”) were combined 

and highlighted each Item number for which technical literature was supplied.  

At this point, the PCAB requested MCE Ltd’s original tender document for 

verification. However, although according to FTS’s Evaluation Committee 

such document was supposed to be at the Department of Contracts, it was not 

found.  The PCAB decided to proceed with the hearing notwithstanding this 

mishap. 

 

Eng Attard Montalto said that Item No 3 was acceptable for him because the air 

compressor unit offered by MCE Ltd gave a maximum flow of 320 litres per 

minute and reached pressures of 9 bar while the tender specifications indicated 

500 litres and 10 bar respectively. He contended that these variations were 

considered reasonab

u

a

tender specifications.    Arch Tano Zammit explained that they did not uphold 

the consultant’s recommendation because (a) none of the models offered was 

according to the specifications and (b) they did not meet their requirements.  

At this point, Eng Attard Montalto admitted that, in the prevailing 

circumstances, he had to agree with the adjudication board’s recommendation 

not to accept MCE Ltd’s offer. 

 

With regard to Items 34 and 37 respectively, FTS’s consultant said that these 

items were not acceptable because he was not certain whether these were 

according 

w

was established that such items we

specifications.  Referring to the same subject matter, Arch Zammit clarified 

that these were not accepted because two of the sizes indicated in the 

specifications were missing. 

 

When Mr Casha intervened to state that the sizes in the tender documents were 

not standard, his attention was drawn to the fact that, if this was the case, they 

should have referred the matter to the Department of Contacts before the 

closing date of the tender so that necessary action could be taken to notify all 

potential bidders accordingly. Yet, FTS’s representative declared that these 

sizes were available. 

 

rch Zammit declared that Items 44 and 4A

L

as one set in their offer. He explained that in their report dated 22 June 2005 

they indicated Item 44 as one of the items recommended for award to MCE Ltd 

and, through an oversight, they included Item 45 with the items not 
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recommended for award.  Mr Zammit said that although MCE Ltd did not 

submit the technical literature of these items, these were considered acceptable 

because the bidder submitted the name of the manufacturer and the model 

number, and also because they were familiar with these items.   Mr Puglisevich 

ointed out that in those cases where no literature was submitted, apart from 

s 32 and 78. 

6’ in their 

having examined the reasons given by the General Contracts Committee 

having perused the Evaluation Board’s reports dated 3 May and 22 June, 

2005 respectively, which were substantiated by the Evaluation Board’s 

cause Items 44 (G-

Cramp – 4”) and 45 (G-Cramp - 6”) were combined as one set in their 

p

supplying the description thereof, they also indicated the model number and the 

supplier of the items concerned.  However, Mr Zammit explained that in this 

particular case they were familiar with such items (G-Cramps). 

 

With regards to Items 39 and 40, Mr Zammit said that in spite of the fact that 

the appellant submitted samples and technical literature, the items offered were 

still not found to be according to specifications.  However, Mr Casha remarked 

that they only submitted the technical literature because their suppliers did not 

provide them with samples of these models on time.  He declared that the only 

amples submitted were in respect of Items

 

At this point, the Evaluation Committee acknowledged that the phrase 

Samples and technical literature submitted by Tenderers Nos. 5 and‘

report was wrongly worded.  Also, it was declared that these items were not 

accepted because according to the technical literature submitted the items were 

not according to specifications. 

 

At this stage, the public hearing was concluded and the PCAB proceeded with 

its deliberations before reaching its decision. 

 

This Board, 

 

for disqualifying Appellants’ offer; 

 

having considered the objections put forward in writing by Appellants, in 

terms of  their motivated letter of objection dated 9 August, 2005; 

 

having heard the reasons given by Appellants during the public hearing 

held on 5 October, 2005 for objecting against the Contracting Authority’s 

recommendation that Appellants’ bid should be disregarded; 

 

verbal interventions during the public hearing held on 5 October, 2005;  

 

reached the following conclusions:- 

 

1. Items 44 and 45 are to be awarded to MCE Ltd be
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offer, as confirmed by Arch Zammit who, during the hearing had 

testified and admitted that the Appellants had been erroneously not 

awarded the tender in so far as these particular items are concerned; 

 

2. Tender specifications required supporting documentation to accompany 

offers and, in its opinion, a description, irrespective of the level of detail 

entered into, is not what is meant in similar circumstances if such details 

o believe otherwise, 

considering that the inter-departmental forwarding of documentation 

 Items 44 and 45 where it finds in favour of Appellants.  

refunded 

A. Tr

hairman Member Member 

 
24 Oc

are not provided within the context of official printed material 

originating from manufacturer or service provider.  As a consequence, it 

is not deemed reasonable to permit local representatives to provide 

subjective details in lieu of formal details emanating from source; 

 

3. All items, except for Items 44 and 45 (refer to ‘1’ above) were either not 

accompanied by pertinent supporting explanatory leaflets (as confirmed 

by Appellants themselves during the hearing) or else such leaflets, albeit 

thought by Appellants to have been submitted were not found.  In view 

of the fact that this Board had no reason t

took place in a normal manner, deems that for all intents and purposes 

such documentation was not submitted and, hence, not in line with 

tender specifications. 

 

 

In consequence, this Board has decided to reject the appeal, except for issues 

relating to

 

In view of this, the PCAB recommends that 10% of the deposit made by 

Appellants in connection with their appeal be 

 

 

 

 

 

 

iganza A. Pavia E. Muscat 
C

 

tober 2005 
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UBLIC CONTRACTS APPEALS BOARD 

Re: 

end

echnology Workshops in various Government Schools 

This 

2 No

trans

 

he closing date for this call for offers, the global estimated value of which 

 

The F

consi

 

rs submitted by different tenderers. 

Boar

Nos. 

when

much

conse  

s m s 

bjection. 

Prese

 

MCE Ltd 

P

 

Case No. 49 

 

CT 2607/2004, Advert No. CT 303/2005, FTS C12–04 

er for Tools and Equipment: General Tools and Equipment for T

T

 

call for tenders, published in the Government Gazette on the 

vember 2004, was issued by the Contracts Department following a request 

mitted to the latter by the Foundation for Tomorrow’s Schools (FTS). 

T

was Lm54, 225, was 21 December 2004. 

oundation for Tomorrow Schools (FTS) appointed an Evaluation Board 

sting of Messrs. 

 

Charles Spiteri (Education Officer Design & Technology) 

Andrew Ellul (Senior Architect FTS) 

Tano Zammit (Senior Architect FTS) 

to anlayse a total of six (6) offe

 

Following final recommendations, dated 22 June 2005, made by the Evaluation 

d relating to the tender in question, the Contracts Committee awarded Item 

8, 15, 62, 67 and 82 regarding the tender in caption to MERANTI Ltd 

, according to appellants, MCE Ltd., in all these items their prices were 

 cheaper, technically correct and according to specifications..  As a 

quence, the said Company filed an objection on 9 August 2005.

 

The Public Contracts Appeals Board (PCAB) made up of Mr. Alfred Triganza 

(Chairman) with Mr Anthony Pavia and Mr. Edwin Muscat, respectively acting 

embers, convened a public hearing on 5 October 2005 to discuss thia

o

 

nt for the hearings were:  

Mr Ivor Puglisevich – Sales & Contracts Manager 

Mr Stefan Casha 
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MERANTI Ltd 

Mr Peter Vella 

Foundation for Tomorrow’s Schools 

Adjudication Board 

Mr Charles Spiteri – Education Officer Design & Technology  

Mr Tano Zammit (A & C.E.) 

Mr Andrew Ellul (A & C.E.) 

rtment of Contr

Mr Mario Borg 

 

 

Mr Chris Pullicino – Financial Controller 

Eng Chris Attard Montalto – Technical Consultant  

 

 

Depa acts 

 

The Chairman PCAB opened the sitting by giving a brief introduction relating 

to the case, following which he invited the appellant’s representative to briefly 

state the motivation behind their objection. 

 

Mr Ivor Puglisevich, representing MCE Ltd., started by stating that they were 

contesting the Evaluation Board’s decision to award Items Nos 8 (Centre 

Punches), 15 (Hacksaw Frame), 62 (½ Round Rasps 200mm), 67 (Smoothing 

Plane 9”) and 82 (Fire Blanket) to Meranti Ltd because their products met the 

technical specifications and their prices were much cheaper.  With particular 

reference to item 62, Mr Puglisevich failed to understand how the same 

Evaluation Board recommended the award of this item to Meranti Ltd 

considering the fact that both companies offered the same product and their 

price was cheaper. The appellant said that the comparative list of items which 

was submitted with their objections showed that in all cases these items met or 

surpassed the tender specifications. 

 

Therefore, they requested that the decision in respect of these items should be 

reviewed. 

 

Mr Peter Vella, representing Meranti Ltd., rebutted MCE Ltd.’s 

representative’s opening statement by providing those present with specific 

details on each item mentioned by the appellant.  He explained that although 

the quantity requested in the tender document for centre punches (Item 8) was 

180 pieces, it was awarded for 36 pieces.  This was due to the fact that they 

submitted a quantity of 36 pieces in sets of five (5).  As regards the hacksaw 

frame (Item 15), which was one of the most important tools for schools, it was 

declared that they were offering a first quality Eclipse together with a spare 

blade in accordance to tender specifications.  Meranti Ltd’s representative said 
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that the ½ Round Rasps 200mm (Item 62) was not produced by the same 

manufacturer be hile theirs was 

imonds. As a consequence, it was not a case where they were offering a more 

duct for the same item.  Furthermore, as far as the smoothing 

lane 9” was concerned, Mr Vella said that he failed to understand how such 

c ause it was too cheap.  With 

 was 

ointed out 

the fire blanket had to be 

200mm by 1200mm. 

d Montalto, FTS’ 

echnical Consultant, and who evaluated the tenderers’ proposals. 

ing shown a copy of his technical report dated 3 February 2005, Eng 

ttard Mo s a copy of the original one he had 

submitted  Eng Attard lained that items 8, 15, 

67 and 8 because  did not submit relative 

literature as required in terms of the Tender Document and the FTS’s 

Consultant proceeded by saying that the tenderer only supplied a description. 

ent for the 

earing that Clause 1.49 of the tender document specified that ‘Prospective

ture on

ach item being offered, in the English language to enable specifications’ 

re of Item 67 but Eng Attard Montalto 

sisted that no literature was found with their documents.  Following a specific 

ived by them from the Department of Contracts. 

d that every item recommended for acceptance 

rature and also met the tender 

speci

 

cause that supplied by MCE Ltd was Palmera w

S

expensive pro

p

item ould be bought at a price of Lm3.62 bec

regard to the last item, he contended that although it was cheaper, it

extremely difficult to handle a 2m by 1m fire blanket (Item 82). He p

that according to the tender specifications the size of 

1

 

Mr Vella concluded by stating that the items offered were all according to 

specifications and that all tools offered were of high quality. 

 

The first witness to take the stand was Eng Chris Attar

T

 

Upon be

A ntalto confirmed that it wa

. expto the Foundation  Montalto 

td2 were not accepted  MCE L

 

At this stage the same witness drew the attention of those pres

h
suppliers shall include together with their tender, full technical litera

e

verifications.’   He added that, by ‘technical literature’ he understood a 

supporting document from the parent company and not a description of tools 

by the local agent / tenderer.  MCE Ltd’s representative intervened and claimed 

that they had submitted the literatu

in

request by this Board to give his views in regard, Mr Pullicino explained that 

these documents could not have been misplaced because the tender documents 

were immediately forwarded to their technical adviser in the same condition as 

these were rece

 

ng Attard Montalto confirmeE

was accompanied by the technical lite

fications.   
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As re Rasps 200mm), FTS’s consultant said that in his 

technical report, he indicated that this item was acceptable because it fitted the 

published specifications.   

 

At th it, a member of the Evaluation Board, was called 

to the witness stand to explain why this item was not awarded to MCE Ltd.  

Arch Zammit declared that following the receipt of the technical consultant’s 

repor  an oversight he indicated one tenderer 

(Tenderer No 3, Meranti Ltd) instead of the other (Tenderer 6, MCE Ltd) in the 

Evaluation Board’s reports dated 3 May and 22 June 2005 respectively.  Also, 

he de hen he recommended the award of 

 Meranti Ltd instead of Tenderer No 

ffers a substantial amount of 

oney in high ranking public officials being more professional and precise in 

 basis of 

ck of technical information, MCE Ltd’s offers should be eliminated.   

e offers were 

he last witness to take the stand was Mr Mario Borg from the Department of 

gards item 62 (½ Round 

is point, Mr Tano Zamm

t dated 3 February 2005, through

clared that he made another mistake w

8 (Centre Punches) to Tenderer No 3, Item

5, Anastasi & Briffa Ltd because the prices of the latter were cheaper. It was 

explained that they did not draw the Department of Contract’s attention about 

the matter because when he checked with Mr Chris Pullicino to enquire how 

they could formally rectify the matter, in view of the limited time available, it 

was suggested to raise the issue during the appeal’s hearing.  Here, Mr Charles 

Spiteri and Arch Andrew Ellul were called to the stand and both confirmed 

Arch Zammit’s statement.  

 

This Board, aware of all the mistakes mentioned, intervened and expressed its 

concern as regards the lack of checking taking place, especially when such 

checking could ultimately save the public co

m

delivering their services. 

 

As regards items 15, 67 and 82, it was confirmed that the Evaluation Board had 

agreed with the technical consultant’s recommendations that, on the

la

 

uring his testimony, Mr Pullicino explained that when thD

brought in his office from the Department of Contracts, these were then 

collected by Eng. Attard Montalto. FTS’s Financial Controller remarked that if 

the tender was related to one of their projects, such as Karwija School, he 

would have opened the offers, but this tender concerned more the Education 

Division rather than FTS. 

 

T

Contracts, who when specifically asked by the PCAB to explain what 

Department of Contracts understood by the term ‘technical literature’, replied 

by stating that prospective suppliers were expected to provide a leaflet / 

brochure from their principals and not just a subjective description thereof.  

During his testimony Mr Borg said that usually, when technical literature was 

supplied with tenders, it was indicated on the schedule. Also he claimed that 
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offers were usually sealed when these were referred to the departments / 

entities concerned.  Mr Borg confirmed that, possibly, the receipt of the 

technical literature was not indicated on the schedule of this particular tender 

through an oversight.  Also it was declared that he could not recall any instance 

where such documents were permanently lost or misplaced when these were 

referred to other departments / entities. 

 

As a concluding statement, Mr Puglisevich said that they were of the opinion 

 that, in view of the method used in the submission of 

en by the General Contracts Committee 

for awarding Item Nos. 8, 15, 62, 67 and 82 regarding the tender in 

er, 2005 for objecting against the Contracting Authority’s 

recommendations; 

f the 

technical consultant’s report dated 3 February 2005, when through an 

that those items which were not accompanied by pertinent technical literature 

should not have been disqualified because their company had provided full 

description and detailed specifications thereof. As regards item 67, MCE Ltd’s 

representative said

tenders, it was very unlikely that such literature was not provided.   

 

This Board,   

 

having examined the reasons giv

question to MERANTI Ltd; 

 

having considered the objections put forward in writing by Appellants, in 

terms of  their motivated letter of objection dated 9 August, 2005; 

 

having heard the reasons given by Appellants during the public hearing 

held on 5 Octob

 

having perused the Evaluation Board’s reports dated 3 May and 22 June, 

2005 respectively, which were substantiated by the Evaluation Board’s 

verbal interventions during the public hearing held on 5 October, 2005;  

 

reached the following conclusions:- 

 

1. Item 62 is to be awarded to MCE Ltd following Arch Zammit’s 

admission that he had made a mistake following the receipt o

oversight he indicated one tenderer (Tenderer No 3, Meranti Ltd) instead 

of the other (Tenderer 6, MCE Ltd) in the Evaluation Board’s reports 

dated 3 May and 22 June 2005 respectively.; 

 

2. With regards to Items 15, 67 and 82, this Board rules against Appellants’ 

objection.  Tender specifications required supporting documentation to 

accompany offers and, in its opinion, a description, irrespective of the 

level of detail entered into, is not what is meant in similar circumstances 
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if such details are not provided within the context of official printed 

material originating from manufacturer or service provider.  As a 

consequence, it is not deemed reasonable to permit local representatives 

to provide subjective details in lieu of formal details emanating from 

source; 

 

3. Although Messrs Anastasi & Briffa Ltd did not effectively file an objection, 

yet for fairness’ and total transparency’s sake, this Board feels that with 

, Anastasi & 

Briffa Ltd should be awarded the tender (Item 8); 

selves during the hearing) or else such leaflets, albeit thought by 

Appellants to have been submitted were not found.  In view of the fact 

umentation was 

not submitted and, hence, not in line with tender specifications. 

. Triganza A. Pavia E. Muscat 

regards to Item No. 8, considering what was stated under oath by Arch 

Zammit when the latter declared that he had made another mistake when he 

recommended the award of Item 8 (Centre Punches) to Tenderer No 3, 

Meranti Ltd instead of Tenderer No 5, Anastasi & Briffa Ltd because, as 

can be evidently verified, the price offered by Anastasi & Briffa Ltd was 

cheaper and their offer was also according to specifications

 

4. Almost all items, unless otherwise specified, were either not accompanied 

by pertinent supporting explanatory leaflets (as confirmed by Appellants 

them

that this Board had no reason to believe otherwise, considering that the 

inter-departmental forwarding of documentation took place in a normal 

manner, deems that for all intents and purposes such doc

 

In consequence, unless otherwise stated in (1) to (3) above, this Board has 

decided to reject the appeal.  

 

In view of this, the PCAB recommends that 20% of the deposit made by 

Appellants in connection with their appeal be refunded. 

 

 

 

 

 

 

A

Chairman Member Member 

 

 

24 October 2005 
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PUBLIC CONTRACTS APPEALS BOARD 

 

Case No. 50 

 

Re: CT 2223/2005, Advert No. CT 211/2005, ME494/2004 

Hire of Self-Drive Cars to the Ministry of Education and Education 

Division 2005 / 2006 

 

The call for offers (estimated cost of tender, Lm65,100) was published in the 

Government Gazette (closing date 28 July 2005) following a request received 

y the Contracts Department from the Ministry of Education, Youth and 

n 21 October 2005 to discuss this 

bjection. 

n, Youth and Employment (MEYE) 

Dr Stephen Zammit LL.D. - Witness 

b

Employment (MEYE). 

 

Following analysis of four (4) offers received, the Contracts Committee 

decided to award the said tender to John’s Garage Ltd. 

 

One of the other tenderers formally appealed against this decision on 

26 August 2005 claiming that “John’s Garage quoted for vehicles named 

Perodua bearing 989cc, which vehicles do not meet the specifications required 

by the Department.  On submitting the tender we were aware of these vehicles 

but did not take them into consideration, as these vehicles do not match the 

requested specifications.” 

 

The Public Contracts Appeals Board (PCAB) made up of Mr. Alfred Triganza 

(Chairman) with Mr Anthony Pavia and Mr. Edwin Muscat, respectively acting 

as members, convened a public hearing o

o

 

During the public hearing, the following entities were represented as follows: 

 

Altour Ltd/ Sundrive Car Rentals 

Mr Aldo Formosa – Director 

 

John’s Garage Ltd 

Mr John Farrugia – Managing Director 

 

Ministry of Educatio
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Other Witnesses 

Adjudication Board 

Mr Anthony Caruana – Chairman  

Mr Joseph Tanti – Principal Procurement Section 

Ms Maria Verin – Ministry Representative 

not exist and that 989cc was technically considered as 1000cc.  

part from the fact that this particular vehicle is considered to be one of the 

 

garding fuel consumption and the running expenses of Perudua Kelisa as 

ould increase to Lm 18,760 if fuel consumption 

creased to 10 litres for the same period and for equivalent number of units.  

or Lm 5,366 per annum. 

Mr Emanual Cachia – Officer i/c Transport 

 

Following the Chairman’s brief introduction about this case, the appellants’ 

representative was invited to explain the motive leading to their objection.  

 

Mr Aldo Formosa, representing Altour Ltd/ Sundrive Car Rentals, said that 

they were contesting the General Contracts Committee’s decision to award the 

tender to John’s Garage Ltd for Category ‘A’ vehicles because, 

notwithstanding the fact that according to the tender specifications the engine 

capacity of such vehicles had to be from 1000cc to 1499cc, the recommended 

tenderer had quoted for vehicles bearing engine capacity 989cc.  

 

Mr John Farrugia, representing John’s Garage Ltd, confirmed that their offer 

for the same Category included the supply of Perodua Kelisa vehicles bearing 

engine capacity 989cc.  The same company’s representative proceeded by 

explaining that in the motor vehicle industry, cars bearing engine capacity 

1000cc did 

A

most economical vehicles on the market, Mr Farrugia claimed that the 

difference in the engine capacity made a substantial difference when fuel 

consumption was considered.  At this point, he submitted detailed information

re

compared to Hyundai Getz (offered by the appellant). The comparative 

analysis showed that by deciding in favour of Perodua Kelisa, the 

MEYE/Education Division would end up consuming 38.5% fuel and spend 17c 

per litre less.  He explained that if 5 litres of fuel per car per year were to be 

consumed, the client would save Lm 9,252 on 30 units.  Furthermore, Mr 

Farrugia added that savings w

in

Apart from this, Mr Farrugia also explained that there would be savings of 

Lm0.49 per day per unit on leasing rates which would ultimately save the client 

Lm14.70 per day on 30 units 

 

At the end of the sitting Mr Farrugia tabled his comparative analysis and 

leaflets of the Perodua Kelisa. Copies thereof were distributed to all parties 

concerned.  

 

The first witness to take the stand was Mr Anthony Caruana, who declared that 

he was not involved in the tender specifications and that the tender had already 
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been issued when he was appointed Chairman of the Adjudication Board.  In 

reply to a specific question by the PCAB, Mr Caruana confirmed that he was 

not technically competent.  He testified that in their adjudication report, which 

was forwarded to the Permanent Secretary MEYE through the Director General 

of Education, it was specified that ‘If it is considered that 989cc is acceptable 

as 1,000cc, as is the norm, then this offer is recommended by the Board for

cceptance.'  Here, the PCAB drew his attention that the report was 

ofessional comfort) 

hould not be accepted as these reports should provide definite 

was of the 

pinion that it would be more appropriate if matters relating to, say, fuel 

of the Perodua Kelisa was 1000cc.  However, when the 

djudication Board visited the tenderer’s showroom and examined the 

 

a

inconclusive in view of the fact that the Permanent Secretary MEYE was not in 

a position to decide.  The PCAB remarked that similar concluding remarks in 

any report submitted by any Adjudication Board (supposedly including 

someone technically competent to provide the necessary pr

s

recommendations and not leave it to the beneficiary to decide what is 

technically correct or not. 

 

During his testimony the Chairman, Adjudication Board made reference to their 

report wherein it was stated that ‘The total cost of this contract, if awarded as 

recommended, is well within the estimated cost based on the average of cars 

required from day to day.  In fact the daily rates of cars under categories A and B 

being charged by the present contractor are Lm4.36 and Lm7.08 inclusive of 

VAT.’ His attention was drawn by the PCAB that in this type of contracts 

consideration should not only be given to the daily rates but also to fuel 

consumption and maintenance costs.  Mr Caruana pointed out that this was one of 

the reasons why in the tender document it was specified that ‘Vehicles more than 

(3) three years old will not be considered’.   However, the PCAB 

o

consumption and maintenance costs, be included ‘ab initio’ in the tenders’ 

specifications. 

 

The second witness to take the stand in these proceedings was Mr Emanuel 

Cachia, Officer in charge Transport.  On cross-examination by the PCAB, Mr 

Cachia said that he was not sure whether vehicles with engine capacity of 

1000cc existed or not.  He declared that the specifications of this tender were 

compiled from previous tenders and that these were modified according to their 

present exigencies.  Mr Cachia confirmed that the tender specifications 

stipulated that the engine capacity of Category ‘A’ vehicles had to be 1000cc – 

1499cc. The tender document submitted by John’s Garage Ltd indicated that 

the engine capacity 

A

descriptive literature/log book of the car being offered, they found that the 

Perodua Kelisa had an engine capacity of 989cc. 

 

In reply to a specific question by the PCAB, Mr Cachia replied that one could 

not exclude the possibility that other prospective bidders could have submitted 

an offer if it was indicated that 989cc was technically acceptable as 1000cc. 
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With regard to the above-mentioned Board’s recommendation, Mr Cachia said 

that they assumed that the General Contracts Committee had an expert on the 

matter.  However, the Chairman PCAB drew Mr Cachia’s attention to the fact 

that the General Contracts Committee had to decide on the technical 

recommendations of the Adjudication Board.  It is inconceivable to note, 

exclaimed the Chairman, that certain Adjudication Boards seem to be unaware 

of the extent of their role and that one expects the Contracts Department to 

have amongst its ranks all the technical and professional staff required to carry 

out its work. 

 

The Officer in charge of Transport also stated that the tender specifications 

gers plus a driver).  At this stage, his attention was drawn 

y the PCAB to the fact that, were any of the Adjudication Board’s members, 

ine capacity of 989cc were 

onsidered 1000cc, however, 989cc was not within the specified limits of 

ed that if they knew that cars having 

ngine capacity of 989cc would be considered valid, they would have offered 

stipulated that the cars had to be able to carry four passengers.  However, he 

was doubtful whether the car offered by John’s Garage Ltd could carry five 

persons (four passen

b

in any way, dubious of any similar restrictions, such concerns should have been 

made known during the adjudication process but, definitely, not in this forum. 

 

The last witness to take the stand was Dr Stephen Zammit LL.D. who was the 

legal representative of MEYE/Education Division.   He confirmed that Mr 

Cachia was the Adjudication Board’s technical member who gained his 

technical abilities through experience.  Dr Zammit testified that the drawing of 

the tender specifications was an ongoing process which reflected the present 

exigencies of the MEYE/Education Division. He maintained that although in 

the motor vehicle industry, cars having an eng

c

1000cc – 1499cc and therefore legally were not acceptable.  The lawyer 

declared that in the circumstances, in spite of the fact that the vehicle offered 

by John’s Garage was technically acceptable, if he were consulted, he would 

not have recommended 989cc for acceptance. 

 

In his concluding remarks, Mr Farrugia said that it was important to take into 

account the spirit behind the tender in view of the fact that in the motor vehicle 

industry, cars having engine capacity of 989cc are technically acceptable as 

1000cc. Furthermore, John’s Garage Ltd’s representative contended that the 

tender specifications should be made clearer. 

 

The appellants’ representative claim

e

such cars at cheaper rates. 

 

At this stage, the public hearing was brought to a close and the PCAB 

proceeded with its deliberations before reaching its decision. 
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This Board, 

 

having noted that the appellant, in terms of his “reasoned letter of 

having established that there could be a possibility that in the motor vehicle 

having taken note of the points raised with regards to the long-term cost 

ng heard appellants’ arguments which placed major emphasis on the 

fact that, irrespective of the technical issue and merits of the case, yet, in 

 in question; 

 

ached the following conclusions:- 

. The Adjudication Board should have been more prepared and definite in 

 

2.

objection” dated 26 August, 2005 and also through his verbal submissions 

presented during the public hearing held on the 21 October, 2005, had 

objected to the decision taken by the General Contracts Committee; 

 

industry, cars having engine capacity of 989cc may be technically 

acceptable as 1000cc; 

 

effectiveness of the assets to the ultimate beneficiary considered to be an 

important issue when one is assessing any entity’s management of its 

financial resources, particularly when these happen to pertain to the public 

at large; 

 

havi

fairness’ sake, this should have been stipulated in the Tender Document 

itself in order to give the same opportunity to all bidders; 

 

having taken note of the beneficiary’s legal representative who, in his 

testimony,  focused on the necessity for this Board to take note of the legal 

aspect rather than the ambiguous technical interpretations given to the 

engine capacity of the motor vehicles

having examined and also interpreted the Tender Document; 

 

re

 

1

its recommendations; 

This Board, albeit it cannot but agree with the best-value-for-money 

concept, yet, it feels that this issue should be contemplated during the 

drafting of the Specifications governing the issue of any tender or  during 

the adjudication process itself; 

The Tender specifications are to be observed according to what they state 

and not what they could be subjectively interpre

 

3.

ted or construed to imply; 

 

4. The issue of giving a level playing-field to all participating tenderers 

remains a ‘sine qua non’ and no tenderer should be allowed to continue 
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participating in any tender when there is a deviation from the legal spirit 

which governs the Tender Document; 

reach

Gara

 

Furth

entire

 

 

 

 

A. Tr

Chair

 

 

8 Nov

 

In consequence to 1, 2 and 3 above, the appellant’s objection to the decision 

ed by the General Contracts Committee to award the contract to John’s 

ge Ltd. is upheld by this Board. 

ermore, this Board recommends that the appellant should be refunded the 

 amount deposited in lodging this claim. 

 

 

iganza 

man 
A. Pavia 
Member 

E. Muscat 
Member 

ember, 2005 
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PUBLIC CONTRACTS APPEALS BOARD 

 No. 1 

 

Case

 

Tend

extb 05 – 2006 

26 Ju

 

he g

Adju

 decision to award the tender in 

aption to Messrs. Abbey Book Supplies Ltd. 

he Public Contracts Appeals Board (PCAB) made up of Mr. Alfred Triganza 

hairman) with Mr Anthony Pavia and Mr. Edwin Muscat acting as members, 

onvened a public hearing on 3 November 2005 to discuss this objection. 

 hearings wer

Messrs Camilleri and Camilleri 

leri 

o LL.D. 

Dr Victor G. Scerri LL.D. 

 

Abbey Book Supplies Ltd 

Ms Doreen Camilleri 

 

Macmillan Education 

Dr Malcolm Mifsud LL.D. 

Dr Cedric Mifsud LL.D. 

 

Ministry of Education 

Dr Stephen Zammit LL.D 

Mr Joe Saliba – Asst Director Procurement 

Mr Raymond J Camilleri – Director Curriculum Management 

5

 

Re: CT 2405/2005, Advert No. CT 254/2005, EDUC351/2005 

er for the Purchase of New English Course ‘Way Ahead Series Level 2’ 

ooks for Primary Schools 20T

 

This call for tenders was published in the Government Gazette on the 

ly, 2005 and the closing date for the call for offers was 6 September 2005. 

lobal estimated value of the contract was Lm38,500. T

 

A total of six (6) offers submitted by different tenderers were analysed by an 

dication Committee.  

 

Following the notification that their Company were not selected 

Messrs Camilleri and Camilleri Ltd submitted a formal reasoned letter of 

bjection on 14 October, 2005 against theo

c

 

T

(C

c

 

Present for the e: 

 

Mr John Camil

Dr John Bonell
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Textbook Selection Board 

Mr Paul G

Ms Mary Anne Camilleri 

 Anne Spiteri 

Ms Valerie Sollars 

Mr Joseph Tanti – Chairman 

relating to this case, Messrs 

amilleri and Camilleri Ltd’s representatives were invited to explain the 

their letter dated 14 October 2005 

essrs Camilleri and Camilleri Ltd explained the facts that led to the filing of 

their objection. 

 

He said that by Notice published in the Malta Government Gazette of the 

10 September 2004, the Curriculum rtm n the Ministry of 

Education, Youth au k distributors and 

publishers to subm

ecause it was “in selecting English 

extbooks suitable for the primary sector”.  Messrs Camilleri and Camilleri 

the “Happy Series” for evaluation purposes.  Dr Bonello 

ointed out that his clients were the exclusive distributors for OUP and that 

urchase of 

ew English course textbooks ‘Way Ahead Series Level 2 for Primary Schools 

product published by a particular undertaking, namely 

 was a direct order disguised as a tender.  The 

alea – Chairman 

Ms Mary

 

Adjudication Board 

Ms Carmen Mifsud - Member 

Ms Roque Cutajar - Member 

 

After the Chairman PCAB’s brief introduction 

C

motive behind their objection.  

 

Dr John Bonello started by stating that in 

M

 Depa

 and Employment invited thors, boo

ent withi

it samples of English Textbooks for evaluation purposes 

 the process of procuring, reviewing and b

T

Ltd, the appellants, had submitted the Oxford University Press (OUP) 

publication entitled 

p

schools were already using this series for Years 1 and 2.  

 

He also explained that the submission had to reach the Textbook Selection 

Board at the Curriculum Centre in Floriana by Monday, 11 October 2004.  He 

claimed that the opening of submissions was not held in public and the results 

of the reviewing and selection exercise were never published.  Then, on 

26 July 2005 the Department of Contracts issued a tender for the p

n

2005 – 2006’. 

 

Dr Bonello argued that the fact that the tender was issued explicitly for a 

specific 

Messrs Macmillan Education,
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lawyer said that his clients had requested the Director of Contracts for a pre-

contr acts 

Regulations in order to consider an equivalent solution.    However, no written 

reply sequently, during a meeting held 

with the Director of Contracts, the latter informed him that, technically, the 

tender was issued under the restricted procedure and not as an open tender. 

 

The appellant’s legal representative said that Camilleri and Camilleri Ltd had 

participated in this tender by offering the equivalent level of the ‘Happy Series’ 

nd their offer was accompanied by an explanatory letter. 

 

Dr Bonello said that the appellants felt aggrieved by the General Contracts 

om e following reasons: 

 

(i)   Ed cation Division and the Director of Contracts to 

ay Ahead Series Level 2’ 

was not preceded by the 

cular products laid down in 

 

i)  the Department of Contracts failed to consider the equivalent solution 

l Contracts Committee failed to consider and evaluate their 

offer; 

to consult publicly the 

actual remedy in terms of Regulation 6 of the Public Contr

 ensued.  Dr Bonello declared that, sub

a

C mittee’s decision for th

the choice of the u  

issue a call for tenders for the supply of ‘W

textbook was vitiated by the fact that it 

formalities that regulated the choice of parti

Public Contracts Regulations; 

(i

offered by the objectors; 

   

(iii)  the Genera

 

(iv)  their tender was superior in quality than the recommended offer; and 

 

 (v)  the offer submitted by the appellants was cheaper than that of the other 

bidders. 

 

The objector’s legal representative said that the first ground of objection was 

the crux of everything. He contended that this tender was not issued under the 

‘restricted’ or ‘negotiated’ procedure because otherwise the Education Division 

would have first needed to issue a notice of its intention to carry out public 

rocurement under the restricted procedure and  then p

candidates, who should not be less than five.  Furthermore, it needed to obtain 

the prior consent of the Director of Contracts. Dr Bonello claimed that the 

‘restricted’ procedure was not followed because the so-called “expression of 
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interest” was not issued and determined by the Department of Contracts but by 

the Education Department.    He was of the opinion that the fact that the 

expression of interest was conducted away from public scrutiny, violated the 

principle of transparency.  At this stage it was pointed out that there was no 

reference to the term “expression of interest” in the present regulations 

r Bonello said that, notwithstanding the fact that the estimated value of the 

erally bound to follow 

e spirit of the EC procurement legislative framework.  The appellants’ legal 

the U

circum

thus, o

be exc

 

 reg

EC La

the Ha

that th

Englis

on the

at the position under the English Law 

uld 

even if

 

Dr Bo

the one proposed for award because the Happy Series had been developed for 

e European Market whilst the Way Ahead Series for the Middle East.  The 

Other 

in Mal

for pup

 

Dr Ste

legal 

Depart

suitabl

an exp

panel o

selecte

product chosen was not covered by any exclusivity agreement and therefore 

each and every operator could tender.  As a matter of fact, he wanted to 

D

tender at issue did not fall within the EU thresholds, the general principles of 

EC Law still applied - contracting authorities were gen

th

advisor made reference to the Commission vs The Netherlands case, known as 

NIX Case, which was used as a guideline. He stated that, in such 

stances, contracting authorities should include the term ‘or equivalent’, 

ffers that might contain equivalent or possibly better solutions would not 

luded. 

As ards the failure of the General Contracts Committee to consider the 

equivalent solution offered by the objectors, Dr Bonello said that in line with 

w, his clients tendered their offer by providing an equivalent solution – 

ppy Series.  He argued that once the Maltese Courts consistently held 

e principles of Maltese Administrative Law were derived from the 

h Administrative Law, in case of a lacuna in the former, they had to rely 

 English law. At this point he quoted from the ‘reasoned letter of 

objection’ wherein it was specified th

co be summarised as follows: ‘contracting authorities must always stand 

ready to accept products which have a demonstrably equivalent performance 

 they do not meet the authority’s preferred standards.’ 

nello contended that the product offered by the objectors was better than 

th

appellants’ legal representative tabled a document to corroborate this claim.  

points mentioned were that (a) the Happy Series had already been tested 

ta, (b) the product proposed for award had no online material designed 

ils and (c) their product was cheaper. 

phen Zammit, the Ministry for Education, Youth and Employment’s 

representative, explained the process carried out by the Curriculum 

ment for the procurement, review and selection of English Textbooks 

e for the primary sector. This process was done in two phases, namely (i) 

ression of interest for English textbooks for evaluation purposes by a 

f experts was issued and (ii) a call for tenders for the procurement of the 

d textbook was subsequently issued. Dr Zammit declared that the 
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empha

reques

f Contracts continued with the tendering process. 

nscious of these problems.   

t this point, the Chairman PCAB quoted Regulation 83 (2) (c) under 

as to be

warded, shall be deemed to have registered an interest but does not need to 

pay a deposit.’ 

sise that there was more than one agent who submitted an offer for the 

ted product. 

 

Dr Zammit confirmed that the Education Division was informed by the 

Department of Contracts about the problems raised by Camilleri and Camilleri 

Ltd in their letter dated 18 August 2005 and were requested to give their views.  

Mr Raymond J Camilleri, Director, Curriculum Management, replied officially 

to this letter on the 25 August 2005. 

 

In reply to a PCAB’s question regarding the appellants’ allegation that the 

procedure followed was flawed, the Education Department’s legal 

representative stated that they did not breach any regulation so much so that the 

epartment oD

 

When Dr Zammit expressed his concern about the fact that school children 

were still without these necessary books, this Board drew Dr Zammit’s 

attention to the fact that the procurement process should have started earlier 

and that the unusual time (15.45 hrs) in which this public hearing was 

convened was a proof that the PCAB was co

However, it was pointed out that the PCAB has, irrespective of the time factor, 

to establish that the process followed was according to law as well as 

transparent. 

 

Dr Malcolm Mifsud, in the capacity of legal representative for Macmillan 

Education, an interested party, said that the PCAB was not the appropriate 

forum to deal with this case because the appellants did not contest the tendering 

procedure as such but the description of the tender.  He declared that although 

his clients did not tender for this textbook, they had an interest because they 

were the publishers. 

 

A

PART XIII - Procedure for the submission of appeals, which specified that: 

 
“Within three working days of the expiry of the fourteen-day period allowed 

for the filing of a notice of objection, any other tenderer and any person having 

or having had an interest involved in the call for tenders may register an 

interest in the proceedings. The registration of interest shall only be valid if 

accompanied by a deposit amounting to the deposit paid under subregulation 

(1). The tenderer who had been indicated in the adjudication decision of the 

Director or the contracting authority as the one to whom the contract w

a
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The PCAB informed those present that it did not result that any tenderer or any 

other person had registered any interest in this call for tenderers.  Dr Malcolm 

Mifsud clarified that they became aware of the objection only recently. 

 

Dr Bonello pointed out that although the tender was recommended for award to 

Abbey Book Supplies Limited, it did not submit a reply to their reasoned letter 

of objection and Macmillan Education never registered any interest. 

 

Mr Edwin Zarb, the Director General Contracts, was the first to be summoned 

as witness.  On cross-examination by Dr Bonello, Mr Zarb testified that the 

Education Division had every right to issue a tender for a particular product 

and that everybody had the possibility to tender. The appellants’ offer was not 

considered because they offered a different product and, as a consequence, they 

were out of specifications.  When his attention was drawn by Dr Victor Scerri 

about the fact that the only publishing house of the selected textbook was 

Macmillan Education, Mr Zarb replied by stating that the tender was open for 

ompetition, so much so, that there were a number of tenderers who had 

h included the basic elements of the EU Directives.  Dr Bonello 

sisted that LN 177 of 2005 reflected Directive 18 of 2004 which regulated 

d that the restriction was in the choice of the 

ned mostly by the 

ppellants’ allegation in their letter dated 18 August 2005 wherein it was stated 

c

submitted their offer for the same product. However, Dr Bonello remarked that 

within an EU context there was no competition because the only beneficiary 

was Macmillan Education and Oxford University Press could not offer its 

books.  It was pointed out that this particular tender was governed by LN 177 

of 2005 whic

in

the procurement exercise, that is, the open, restricted and negotiated procedure. 

 

With regard to the expression of interest, Mr Zarb said that the technical word 

was ‘restricted procedure’. However, he explained that a restricted procedure 

necessitated the issue of an expression of interest first. This was purposely 

done for the short-listing of interested parties. Finally, Mr Zarb continued, only 

the short-listed candidates would be invited to tender.   

 

Mr Zarb declared that this procurement was not done under the restricted 

procedure and that it was an open tender. Dr Scerri intervened by stating that it 

was not clear whether the procedure followed in this procurement exercise was 

restricted or open. Mr Zarb sai

product. 

 

The Director General Contracts said that he was concer

a

that ‘Essentially, this procurement exercise is a direct order disguised as a 

tender’ because this was irregular.  He clarified that when the matter was 

referred to the Education Department, it was declared that the Curriculum 
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Department had every right to choose a book which suited better its needs.  Mr 

Zarb declared that, following a thorough analysis of the situation in front of 

him, he was satisfied that the tendering process for the procurement of this 

particular book was open for competition. 

 

During his testimony, the Director General Contracts declared that the 

Contracts Department was not involved with the publication of the expression 

of interest.  Mr Zarb explained that the department was only involved in the 

issue of the open tender for the procurement of the product and proceeded to 

onfirm that the proper procedure had been followed.  He reiterated that the 

tions were 

ression of interest.   Although Mr Zarb 

cknowledged that all books should have been submitted by the 11October 

stified that the 

xpression of interest was a notification to local agents to provide them with 

ead Series Level 2 is 

c

restricted procedure did not concern the choice of a product but the short-

listing of prospective tenderers. 

 

hen Dr Bonello asked Mr Zarb to comment on the so-called ‘expression of W

interest’ as published in the Government Gazette of the 10 September 2004, the 

Director General Contracts said that in his opinion, this was a ‘market research’ 

and not an ‘expression of interest’.  Also the witness testified that although he 

felt that the opening of submissions for the selection of the textbooks should 

ave been done in public, he pointed out that the procurement regulah

not applicable for that type of exercise. 

 

At this stage, Dr Bonello asked the witness to state why a pre-contractual 

remedy was not given according to Regulation 6 of the Public Contracts 

Regulations. Mr Zarb replied that, first and foremost, the Curriculum 

Department had every right to choose a product which best suited their 

requirements and, secondly, at the same time that this tender was issued the 

same Department was deliberating on a similar case wherein more than one 

candidate tendered for a specific book. 

 

On further cross-examination by Dr Scerri, the Director General Contracts said 

that he was not aware that the Education Department had accepted books after 

the closing date of the exp

a

2005, yet, he emphasized that it was not a tender. 

 

Mr Raymond J Camilleri, Director Curriculum Management, te

e

the required books for evaluation purposes and, following the selection 

exercise, a call for tenders was issued for the procurement of the chosen 

product. 

He explained that the choice of the book was made by way of an extensive 

process which involved many teachers, subject coordinators and other 

academics.  Mr Camilleri pointed out that The Way Ah
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currently being used worldwide and that during the selection exercise the 

procedure followed was according to the 

rocurement guidelines established by the National Audit Office.   He 

he same witness proceeded by denying the remark made by the appellants’ 

 the representation of 

is book. 

onsidered and deliberated upon when the 

ecision was made to change the series. 

erri 

on had 

ontacted them during the process, the witness replied in the negative.  

However, he confirmed that Macmillan Education had contacted him through 

the Department of Information (DOI) after the evaluation process was 

Selection Board took into consideration the exigencies of the Maltese students. 

 

The Director Curriculum Management declared that whilst, generally, the same 

selection procedure is usually followed, yet, when the Happy Series was 

introduced for Years 1 and 2, the books were not referred to schools.  He said 

that in this year’s selection exercise the Happy Series did not even place second 

in the ranking order. 

 

Mr Camilleri declared that the 

p

confirmed that the expression of interest was simply issued to identify the 

English Textbooks that were available on the market in order to take an 

informed decision. 

 

T

legal representatives, namely that the process was not transparent.  Mr 

Camilleri said that it was in the interest of transparency that the parties did not 

know who the evaluators were.  He explained that when the Board sent the 

samples of the books to schools, it did not indicate who the local agents were.  

He said that the books were accompanied by the ‘Primary Textbook Evaluation 

Form’ which had to be filled by the teachers who evaluated the books. Mr 

Camilleri declared that the fact that more than one local agent submitted an 

offer was a confirmation that there was no exclusivity on

th

 

On cross-examination by Dr Scerri, Mr Camilleri stated that the fundamental 

issue of ‘continuity’ was amply c

d

 

According to Mr Camilleri, the sole reason why the formal opening of 

submissions was not made accessible to the public was due to the fact that the 

Textbook Selection Board was more interested in the identification/evaluation 

f the book rather than the local agent/s or publisher/s.  However, Dr Sco

remarked that this lack of transparency may have denied the possibility to the 

interested publics to ascertain that all candidates had satisfied the list of criteria 

as laid down in the expression of interest. 

 

When Dr Bonello asked Mr Camilleri whether Macmillan Educati

c
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finalised. The Director pointed out that he was not involved in the selection or 

procurement process of the book.  He declared that it was a Company Director 

of the recommended tenderer herself who had informed him that the contract 

was awarded to Abbey Book Supplies Ltd. 

 

Mr Paul Galea, the Chairman of the Textbook Selection Board, testified that 

they were involved in the whole process including the issue of the expression 

of interest.  He confirmed that the selection exercise was carried out in 

consultation with selected school representatives and that the books were sent 

to schools at random.  Mr Galea added that schools were given two weeks to 

respond by filling the Evaluation Form and subsequent to this, the Board short-

oks are 

 be s y not later than Monday, 11 October, 2004.’, not all the 

submissions received containe

decision to accept the books after the closing  take .  Dr Scerri 

intervened and drew the attention of those present that, if the submissions were 

opened in front of the public, they would hav ediately requested the board 

to disca

 

Mr Galea proceeded by explaining that by the time the evaluation exercise 

tarted, the whole series of every submission was made available because those 

 

 

listed the textbooks and then the specialist group selected the book from those 

short-listed. He also declared that the scope of the expression of interest was to 

select a textbook for Years 3, 4, 5 and 6. 

 

At this stage Mr Galea brought to the attention of those present that Abbey 

Books Supplies Ltd did not participate in the expression of interest. 

 

On cross-examination by Dr Scerri, the Chairman of the Selection Board said 

hat, in spite of the fact that the expression of interest specified that ‘Bot

to ubmitted b

d the whole series.  Mr Galea declared that the 

 date was n by him

e imm

rd such offers. 

s

who expressed an interest were only given 15 (fifteen) days within which to 

submit the missing books. Also, it was established that Camilleri and Camilleri 

Ltd.’s submission did not include the prices.  The witness said that although the 

price was important at the final stage it was not the competence of the 

extbook Selection Board to examine the cost effectiveness of the books. T

However prices were needed to work out the estimated cost of books in view of 

the financial thresholds. 

 

At one point, during Mr Galea’s testimony, Dr Zammit intervened by stating 

hat the tendering process started with the issue of the tender and that this wast

not the appropriate forum to discuss the procedures of the selection of the 

book.  However, Dr Scerri insisted that the expression of interest affected the 

tender issued for the procurement of the selected textbook. 
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As a concluding observation, Dr Zammit stated that it was imperative to make 

a distinction between the expression of interest issued for the selection of a 

xtbook and the issue of a tender for the purchase of the selected textbook.  He 

ision opted to issue a call for tenders following 

 call for expression of interest.  He contended that in this case, the procedures 

est, 

ions before reaching its decision. 

t forward in writing by appellants, in 

terms of  their reasoned letter of objection dated 14 October, 2005; 

Board’s opinion, gave a  highly credible, reasoned, objective and detailed 

te

contended that the tender was not vitiated and that the Education Division had 

a right to choose and purchase a book which suited better its requirements. 

 

On the other hand, Dr Bonello explained that during these proceedings it was 

revealed that the Education Div

a

outlined in the LN 177 of 2005 relating to the Public Contracts Regulations 

were not followed and that the tender should have been issued under a 

restricted procedure. He insisted that the Education Department had no 

authority to purchase a specific book and that the book should have been 

selected through a competitive process.  As a consequence it was imperative 

for the PCAB to establish whether the decision taken by the Education 

Department was within the parameters of the law or not. 

 

Finally, Dr Scerri said that in view of Mr Zarb’s last statement, which referred 

o the fact that, the first phase, namely the issue of an expression of intert

affected the second one, i.e. the procurement tender, the two phases were to be 

considered as one process.  As a consequence, Dr Scerri argued that it was 

indispensable to take into account what took place in the first phase of the 

process. 

 

At this stage, the public hearing was concluded and the PCAB proceeded with 

its deliberat

 

The Public Contracts Appeals Board, 

 

having noted that the tender was awarded to Abbey Book Supplies Ltd; 

 

having considered the objections pu

 

having heard the reasons given by appellants during the public hearing 

held on the 3 November, 2005 for objecting against the 

Contracting Authority’s recommendation to award the tender to 

Messrs Abbey Book Supplies Ltd; 

 

having heard evidence given by various witnesses, particularly that by 

Mr Raymond J Camilleri, Director Curriculum Management and Mr Paul 

Galea, the Chairman of the Textbook Selection Board who, in this 
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account of the procedures and criteria followed in the technical 

evaluation; 

he procedure 

adopted in the ‘expression of interest’ stage as this did not form part of 

which 

better suits its requirements; 

a. was not vitiated  

 

having favourably taken into account the validity of the considerations 

given by the evaluation board relating to the distinction between an 

‘expression of interest’ and a ‘call for tenders’; 

 

having favourably noted the Director General Contracts’ observation that 

the tender was open for competition, so much so, that there were a 

number of tenderers who had submitted their offer for the same product 

and that, therefore this procurement procedure was not restricted but 

followed an open tender policy, i.e. open for competition; 

 

having also favourably considered the points raised by Mr Zarb that in 

this particular context the restriction was in the choice of the product, not 

of prospective tenderers, and that in actual fact the ‘expression of 

interests’ constituted a ‘market research’ exercise; 

 

having established that it could not enter into the merits of t

the formal tender and therefore lies outside the Board’s sphere of 

responsibility; 

 

having thoroughly examined the issue of transparency in the procedure 

and noted that the arguments brought forward by both the Director, 

Curriculum Management and the Chairman of the Textbook Selection 

Board were credible enough, placing major emphasis on the fact that the 

Board was more interested in the identification/evaluation of the book 

rather than the identification of the local agent/s or publisher/s; 

 

having taken note of the fact that the appellants’ submission did not 

include the prices thus also falling short of meeting tender requirements; 

 

having favourably noted that the Ministry for Education, Youth and 

Employment contends that the tender was not vitiated and that the 

Education Division has a right to choose and purchase any book 

 

reached the conclusion that the decision taken by the Contracts Committee 

following recommendations made by the Adjudication Board 
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b. was justified and 

c. in full observance of legal parameters governing such public tenders. 

 

In consequence, the Board decided to reject the appellants’ objection. 

 

The Public Contracts Appeals Board recommends that the appellants should 

not be reimbursed the deposit paid when filing the said objection. 

 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

E. Muscat 
Member 

 

 

17 November 2005 
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PUBLIC CONTRACTS APPEALS BOARD 

 

Case No. 52 

 

Re: CT 2752/2004, Advert No. CT 37/2005 

onsultancy Service for the Project “Establishing Civic Amenity and 

he European Communities respectively on the 

5 February 2005, was issued by the Contracts Department following a request 

for offers was 29 March 2005. 

ch Member 

Ms Mary Grace Micallef Member 

contract in question was Lm100,855. 

tender to 

 made up of Mr. Alfred Triganza 

is o

C

Bring-In Sites, a Separation Waste Collection and an Integrated 

Communications Strategy in the Maltese Islands” 

 

This call for tenders, published in the Maltese Government Gazette and the 

Official Journal of t

1

transmitted to the latter by WasteServ Malta Ltd. 
 

The closing date for this call 
 

Messrs WasteServ Malta Ltd appointed an Evaluation Board consisting of 

Messrs: 
 

Mr Joe Degiorgio Chairperson 

Mr Kevin Mizzi Secretary 

Ms Margaret Fene

Dr Ing Christopher Ciantar Member 
 

to analyse a total of five (5) offers submitted by different tenderers. 
 

he global estimated value of the T
 

Following recommendations made by the Evaluation Board to the 

ontracts Committee for the latter to award the C

Messrs Danwaste Consult A/s (Lm85,000), Messrs SLR Consulting Ltd filed 

an objection on 13 September 2005. 
 

he Public Contracts Appeals Board (PCAB)T

(Chairman) with Mr Anthony Pavia and Mr. Maurice Caruana, respectively 

acting as members, convened a public hearing on 7 November 2005 to discuss 

bjection. th
 

Present for the hearings were: 
 

SLR Consulting Ltd 

Mr Andrew Street 

Ing Mario Schembri – AIS Environmental Ltd 

Dr John Refalo – Legal Advisor 
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Danwaste Consult A/S 

Mr Jens Kallesoe – Senior Consultant and Partner in Danwaste Consult 

 

Evaluation Committee 

board’s report because his clients were only furnished 

ith a copy of the SLR Consulting Ltd’s evaluation grid.  He explained that 

 the 

nder document they had shown that the company had been involved in a 

 the CVs of both key experts indicated by 

previo anagement but was more related to 

WasteServ Malta Ltd 

 Dr Victor Scerri LL.D. 

 

Mr Joe Degiorgio - Chairperson 

Mr Kevin Mizzi - Secretary 

Ms Margaret Fenech - Member 

Ms Mary Grace Micallef - Member 

Dr Ing Christopher Ciantar - Member 

 

At the beginning of the hearing, Dr John Refalo (SLR Consulting Ltd’s legal 

representative) formally asked for the evaluation grid of all the tenderers and a 

copy of the adjudication 

w

this was considered insufficient because they wanted to know the basis on 

which the whole assessment was made and also because they felt that the 

points awarded to them were too low. 

 

Dr Victor Scerri claimed that SLR Consulting Ltd never asked for such 

information and that it was the General Contracts Committee which had to 

decide whether to give such information or not. 

 

The PCAB pointed out that it had to be ascertained that such documents did not 

contain information that was of a commercial nature and, as a consequence, it 

was agreed to proceed with the hearing to see how things developed.  It was 

also made clear that the Board would not allow ‘fishing expeditions’. 

 

At this stage the Chairman, PCAB, invited the representatives of SLR 

Consulting Ltd to explain the motive leading to their objection. 

 

Dr Refalo started by stating that the results given on the evaluation grid in 

respect of his clients were ridiculously low because the persons involved in this 

project, apart from being widely recognized in the UK, had practiced in various 

parts of the world and were considered to be leaders in their fields. In

te

large number of waste related projects and had an excellent track record. 

 

Ms Margaret Fenech, representing WasteServ Malta Ltd, declared that during 

he evaluation process they examinedt

SLR Consulting Ltd, namely, Messrs Jamieson Diarmid and Harris John.  She 

said that the first expert had joined the company only two years ago and his 

us experience was not in waste m
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compiling assessments and evaluating documents.  The CV was very briefly 

described and they could not even conclude what his role was.  The other 

xpert was more experienced in waste management operations. However, 

o someone 

ith a post-graduate degree. 

 

nly specified that the total value of the sub-contracted part of services must 

le was to 

ee how the contractor could support WastServ Malta Ltd in this tender.  

om this, continued Ms Fenech, the 

takeholder management, which was mostly needed in case of disagreement, 

e appellants only gave information in respect of strategy but did not guide 

those a

blish why SLR 

e

although in his CV he mentioned training, he did not specify what type of 

training he did.  Moreover, Ms Fenech said that this expert was qualified in 

Chemistry and not in Environmental Engineering or in a related field. In the 

tender it was indicated that the evaluators would give preference t

w

 

Ms Fenech was cross-examined by Dr Refalo on various issues relating to SLR 

Consulting Ltd and South West Regional Assessment Centre (SWRAC) as 

shown hereunder: 

 

The witness testified that only SLR Consulting Ltd had a sub-contractor, 

namely AIS Environmental Ltd (AIS). She explained that in the tender 

document, under para (f) of the sub-heading ‘In case of sub-contracting’, it was

o

not exceed 20% of the contract value. 

 

Ms Fenech proceeded by explaining that the main aim of the rationa

s

However, although in their proposal SLR Consulting Ltd gave extensive 

description of the things stated in the terms of reference, they did not specify 

what their role would be.  Apart fr

s

was very confusing. 

 

WasteServ Malta Ltd’s representative also stated that in their tender proposal 

th

WasteServ about the actual approach of how they were going to implement 

ctivities mentioned in the rationale. 

 

As regards the timetable issue, Ms Fenech said that the tasks described by 

appellants in the timetable were very limited and so it was insufficient for their 

purpose. Dr Refalo intervened by stating that, in the timetable, his clients gave 

a detailed description of what they intended to perform month by month. 

 

The witness proceeded by confirming that in their evaluation they also took 

into account the track record of the companies involved and the relevance of 

their experience to the requirements of the tender document. 

 

When Dr Refalo asked Ms Fenech to pronounce the number of points that were 

awarded to South West Regional Assessment Centre (SWRAC), Dr Scerri 

intervened by stating that the purpose of these proceedings was not to discuss 

the merits and demerits of the other companies but to esta
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Consulting Ltd did not obtain enough points to qualify.  However, Dr Refalo 

insisted that they wanted to know how SWRAC were awarded a higher score, 

alleging that this company had never worked in this field and that the basis on 

which the points were awarded was, as a consequence, flawed.  Dr Scerri 

ointed out that the criteria on which the points were based were established 

hen asked to comment on SWRAC’s track record, Ms Fenech said that the 

pa operations. Dr Refalo said that 

e same Company website indicated that they were mainly involved in 

 It was stated 

at the difference was mainly due to operational management. 

On th warded 

7.96 and 37 points respectively for Key Experts. Ms Fenech said that, 

to consideration the fact that 

e Engineer Ms Toft Helen had previous experience in Malta (liaison with 

h declared that 

lthough these did not have any local expertise, yet their experience was very 

at is, Italy, Turkey, Crete, Spain and Gibraltar. 

 

p

beforehand and their concern would have been justified if the evaluation 

committee would have used different criteria for each tender. 

 

After the PCAB ruling that, for the sake of transparency, in this particular 

instance, it was giving its consent to the appellant’s request, Ms Fenech 

confirmed that SWRAC obtained 79 points which was higher than those 

obtained by SLR Consulting Ltd, namely, 60.62 points.  The reason given was 

that this company had a very good timetable, it presented a clear and detailed 

input and output table and their experts had extensive experience. 

 

W

com ny was involved in waste management 

th

training. 

 

The witness also testified that SLR Consulting Ltd were awarded an average of 

12.66 points on rationale while SWRAC were given 16 points. 

th

 

e issue of expertise SLR Consulting Ltd and SWRAC were a

2

although the application of the latter did not include the participation of local 

professional skills, in their evaluation they took in

th

Maltese Government officials to share experiences on waste legislation and on 

the promotion of Maltese Institutions). 

 

Dr Refalo intervened in order to remind this Board that that the terms of 

reference specified that ‘The Consultant should pay attention to the need to 

ensure the active participation of local professional skills where available, and 

a suitable mix of international and local staff in the project teams.’ 

 

In so far as Danwaste Consult A/S is concerned, Ms Fenec

a

extensive in what was demanded in the tender offer, that is, operational 

management experience in waste management, civic amenity sites and bring-in 

sites.  She confirmed that they had considered the engineer’s experience, 

namely Mr Ole Vennicke Christiansen, in this region when compared to Malta, 

th
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At this stage the PCAB intervened to point out that, as far as ‘Specific

rofessional experience’ was concerned, the tender document specified that: 

ted with it particularly the collection of 

tatistical information to record appropriately these flows will be considered 

sultancy company in the UK, employing 200 technical 

taff members, mostly employed in waste management related projects.  

LR Consulting Ltd are not only involved in landfills.  Mr Street drew the 

n page 3 of their tender document they 

cluded a range of waste management services offered by the Company which 

Ltd which was one of the 

ading waste management companies in UK, had over 20 years experience in 

schemes. 

p

 
‘Direct experience in the design and carrying out of training modules, in order 

to, provide the necessary competence in the area of waste management is an 

essential prerequisite.  Furthermore, knowledge in the overall management of 

waste, the material flow associa

s

an asset.  Additionally, direct experience in the management projects similar to 

this and in stakeholder communication directly involved in the project will be 

considered an asset.’

 

Mr Andrew Street, Director, SLR Consulting Ltd, took the stand and was 

cross-examined by Dr Refalo, 

 

The same witness commenced his testimony by providing general background 

information on the Company.  He said that SLR Consulting Ltd was a leading 

waste management con

s

Furthermore, according to the same witness, the Company is not only involved 

in providing consultancy services in the UK but also in advising some of the 

major international waste contractors in Europe.  Also, they had been involved 

in providing consultancy services on a continuous basis over the past 10 years 

to various clients in Malta, including the Government of Malta. 

 

S

attention of those present that as stated o

in

covered all aspects of waste management. 

 

Mr Street referred to the issue of key experts and said that Engineer Jamieson 

Diarmid was erroneously described as having only two years experience, but 

this only referred to his experience gained with SLR Consulting Ltd.  In the 

CVs they specified his overseas exposure and that between 1997 and 2002 he 

was engaged with Enviros Consulting as a Project Manager/Director of waste 

management projects. As a matter of fact, Eng. Diarmid was recognized as one 

of the leading experts in this sector. The second expert was Mr John Harris, a 

previous Director with Shanks Waste Services 

le

waste management. Also, he was directly involved in directing the 

management of all operations in Scotland including civic amenity sites and 

waste collecting 

 

In view of the above Mr Street stated that he was surprised with the points 

awarded to these experts. 
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He declared that AIS Environmental Ltd was their local representative with 

whom they had a close working relationship. Mr Street added that he was of 

the opinion that international and local experience was essential to ensuring a 

alanced approach so much so that during these last ten years they had 

ely (i) civic amenity sites, (ii) bring-in sites, (iii) a separate 

ollection scheme and (iv) a communications campaign.  As regards the second 

 in 

ccordance with the requirements of the terms of reference, they highlighted 

y 

 timetable. 

ated 

y the previous witness, everything was very clear and nothing was confusing. 

ent company that 

perated civic amenity sites. 

b

developed a considerable amount of local experience. 

 

The same witness proceeded by saying that under Section 3, ‘Organization and 

Methodology’ SLR Consulting Ltd identified the precise requirements and the 

key issues that needed to be addressed as set out in Annex III of the tender 

document.    The first issue addressed under Rationale was ‘Understanding of 

the Contract and Terms of Reference’ wherein the Company gave a clear 

statement of what was required. SLR Consulting Ltd continued by specifying 

the four key issues that needed to be addressed in accordance with the terms of 

reference, nam

c

part they dealt with the ‘Key Issues Related to Achieving Objectives’.  Also,

a

the assumptions that had been made and the risks involved.  Mr Street declared 

that local councils were going to play a key role in the stake-holding 

management process.   Finally, the witness stated that SLR Consulting Ltd set 

out the strategy wherein they outlined the approach that they were going to take 

in order to meet the six tasks mentioned in their offer. These were supported b

a

 

In the circumstances, Mr Street contended that they had provided all 

information as set out in the terms of reference and, contrary to what was st

b

 

SLR Consulting Ltd’s Director alleged that SWRAC was not a company but an 

advisory body which was not involved in consultancy and training or indeed 

had any operational experience whatsoever. With regard to Ms Helen Toft, Mr 

Street said that she had very limited working experience in Malta and during 

these last years she was not involved in any operational or consultancy work 

related to waste management. 

 

With regards to South Herts Waste Management Ltd, another tenderer, the 

witness claimed that it was a very small waste managem

o

 

As far as Danwaste Consult A/S was concerned, Mr Street claimed that his 

understanding was that it was a small group of professionals, who were 

associated with the city of Copenhagen’s Waste Management Operation. 

 

Mr Street explained that in SLR Consulting Ltd’s proposal, it was ‘inter alia’ 

pointed out that ‘there is a need to ensure that the equipment and machinery 
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procured through this contract is appropriate and fit for the purpose.  The 

ccount of the 

roposed size and layout of proposed civic amenity facilities and also will need 

ount SLR Consulting Ltd’s 

ack record and the fact that it was one of the largest waste consultancy 

pany in Europe with extensive experience in Malta, the Company should 

ave scored more than the 79 points obtained by SWRAC. 

 whole process was flawed. 

lish the level of 

xpertise that was required. He said that none of the people who were 

esigned, managed and operated. 

r Refalo, Dr Ciantar confirmed that the terms of 

y to ensure that they would acquire the 

ipped as other member states, such as 

by stating that once they had 

have stated 

under EU 

ia of 

it a 

sal received was 

’s questions, Dr Ciantar declared that Danwaste Consult 

Danwaste’s web-page, said that it was an independent limited 

specifications of equipment and machinery will need to take a

p

to take account of local (Maltese) conditions’.  He declared that they would be 

able to bring the experience gained by their expertise in all types of locations 

and apply their proposal according to the local situation. 

 

The same witness contended that, taking into acc

tr

com

h

 

Mr Street concluded his testimony by stating that, once the assumption of those 

reviewing this tender was wrong then the

 

On cross-examination by Dr Scerri, Dr Ing Chris Ciantar, a Member of the 

Evaluation Committee, testified that, although he did not draft the tender 

document himself, he had reviewed the documentation prior to its publication.  

One of his responsibilities was that of paying personal visits to a number of EU 

member states to see how such facilities operated and to estab

e

managing the facilities in Malta had ever seen a civic amenity in operation.  Dr 

Ciantar explained that when they toured a number of EU member states, they 

were impressed by the level of operational efficiency of such civic amenity 

sites, as well as the way they were d

 

During cross-examination by D

reference were drafted in such a wa

services and expertise and be well equ

Scandinavia. At this stage, Dr Refalo intervened 

something specific or, precisely, Scandinavia in mind, they  should 

this in the tender’s terms of reference.  Dr Ciantar replied that 

funding they could not be exclusive and this tender had to satisfy the criter

rtunity to submEU procurement.  He insisted that everybody had the oppo

nder according to the terms of reference. Each propote

evaluated according to the established criteria and was assessed and marked 

individually. Then they worked the average score of the three evaluators as 

hown in the report. s

 

n reply to the PCABI

A/S had never been consulted and that no member of the Evaluation 

Committee had in fact visited Denmark in connection with these civic 

amenities.  Dr Ciantar testified that they only received pre-accession technical 

assistance from the local authority of Copenhagen.  At this point, Dr Refalo 

uoting from q
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com  consultancy services 

within solid waste management with the waste management system of the city 

of rture.  He recapitulated that they had 

rec

warded this tender to a company that worked closely with the local council of 

r Jens Kallesoe, a partner of Danwaste Consult A/S, declared that he had no 

 Malta with regard 

 this tender. With regard to the organisation’s capabilities, Mr Kallesoe stated 

r consultants and that they would draw expertise from 

e city of Copenhagen to implement this project.  The same witness testified 

situation of that particular country before embarking on a system and 

dopting it according to the local circumstances. 

sense to transpose a Scandinavian system to a Maltese system 

ecause the mentality of the people in Malta was not the same as that of 

 

Dr Refalo insisted that the decision taken was not an objective one because, if 

one were to analyse SLR Consulting Ltd’s proposal, the company’s track record 

and expertise, the score given was not justified. Furthermore, he pointed out that 

his clients had complied in all aspects of the tender’s requirements.  Dr Refalo 

said that consideration should also have been given to the size of the companies 

because SLR Consulting Ltd was a company that employed over 200 technical 

pany founded in 1991 with the purpose of providing

Copenhagen as the point of depa

eived technical assistance from the local council of Copenhagen and 

a

Copenhagen on a tender that was designed specifically for a Scandinavian 

country.  Dr Ciantar declared that they were not influenced by this technical 

expert who was not a member of the evaluation board.  Danwaste Consult A/S 

were chosen because they had satisfied all the tender’s criteria and terms of 

reference. 

 

As regards local expertise, Dr Ciantar testified that this was not an exclusive 

requirement. He claimed that there was no one in Malta who was an expert in 

civic amenity sites. 

 

M

particular experience in so far as Malta is concerned and that he had never been 

contacted by any local council in Denmark or any one from

to

that they had four senio

th

that it was important to note that it was stated that the system which had been 

adopted in Denmark was a point of departure because, they took into account 

the local 

a

 

In his concluding remarks, Dr Refalo said that from Ing Ciantar’s testimony, it 

was clear that there was a certain bias towards the Scandinavian system.  As a 

matter of fact Ing Ciantar even went as far as to claim that, for example, the 

British standard left very much to be desired.  Dr Refalo questioned whether it 

was correct to award a tender under these circumstances. He argued that it did 

not make 

b

Denmark.  He contended that any system that would be adopted would have to 

depend on the collaboration of all stakeholders. Furthermore, the appellants’ 

legal representative reiterated that had WasteServ Malta Ltd desired a 

particular system they should have indicated this in the tender document and 

not during the adjudication process. 
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staff and had all the necessary resources whilst Danwaste Consult A/S employed 

only four people and it needed to borrow the resources of other companies. 

 

On his part, Dr Scerri wanted to conclude by stating that it was very unjust that 

e appellants made certain allegations without substantiating them. He insisted 

hat SLR Consulting Ltd had some tenders with 

asteServ Malta Ltd, they should not pretend to have some kind of monopoly. 

i said that, if something was wrong in the process, the EU would have 

topped the tendering process and would have asked WasteServ Malta Ltd to 

Commission, he had no 

oubt whatsoever that the same Commission would have not accepted such 

em which best suited Malta’s needs and to 

hoose according to the criteria which were issued with the tender. He 

 that the appellants, in terms of their ‘reasoned letter of 

objection’ dated 20 September, 2005, and also through their verbal 

s ed during the public hearing held on the 

imum requirement of 80 points as indicated in the published tender 

ts’ ‘failure’ was the result of their overall 

(final) score awarded through the ‘Evaluation of technical offers’ 

conducted in terms of Clause 12.1 of the tender documents and also 

th

that in spite of the fact t

W

 

Dr Scerri said that when WasteServ Malta Ltd drafted the tender document, the 

only thing they had in mind was trying to find the best available option in 

Europe which it wanted to adopt for Malta. 

 

Dr Scerr

s

reissue the tender.  On listening to this, Dr Refalo intervened and replied that 

had Ing Ciantar given such evidence in front of the EU 

d

award. 

 

Dr Scerri proceeded by pointing out that the tender was judged and decided 

upon according to the terms of reference. He contended that WasteServ Malta 

Ltd had every right to define the syst

c

concluded by stating that the Evaluation Board took into consideration 

everything that was presented to it with the offers and that the PCAB had to 

rely on the technical experts’ decisions. 

 

At this stage, the public hearing was concluded and the PCAB proceeded with 

its deliberations before reaching its decision. 

 

The Board, 

 

having noted

ubmissions present

7 November, 2005, had objected to the decision taken by the General 

Contracts Committee communicated to them in terms of  the letter dated 

24 August, 2005, informing them that the tender submitted by them was 

not successful since their tender “…..did not obtain the necessary 

min

document under Annex VI (Evaluation Grid)” 

 

having established that appellan
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reflected in the evaluation grid established by Annex VI of the said tender 

documents; 

 

having heard and examined appellants’ arguments that SLR Consulting 

L  UK and also in Malta,  as well 

as its “wealth of experience across all aspects of the required study” (as 

iled to understand why their tender was 

technically disqualified from final consideration,  having obtained a score 

ntrast,  the UK systems were considered to be by far 

inferior; 

t 

Operational Expert (Key expert 2) and (b) the evaluation of the 

pellants had in fact been correctly interpreted, the 

evaluators had clearly failed to interpret correctly the proposals submitted 

and, consequently, evaluated wrongly the respective proposals; 

having also observed that there was only one tender which surpassed the 

‘minimum requirement of 80 points’, namely the Danish (Scandinavian) 

firm Danwaste Consult A/S which was awarded the contract. The next 

closest tender from a UK bidder was awarded just one point less than the 

minimum required (79 points), thereby resulting in its disqualification; 

 

 reached the following conclusions: 

 

1.  The decision to award only failing points to the appellants was essentially 

based on an evaluation process and procedure which has resulted to the 

Board to be lacking in the proper and valid interpretation of the 

information supplied; 

 

td,  both in terms of its track record in the

referred to in The Reasoned Letter of Objection),  fully met all 

expectations specified in the ‘Terms of reference’  listed in the tender 

documents and, consequently,  fa

(60.62points) which was lower than the established minimum requirement 

(80 points);  

 

having, for the purpose of  establishing whether the evaluation 

(adjudication) exercise was conducted under conditions which guaranteed 

an acceptable level of fair play and impartiality,  heard the evidence 

obtained under oath from the technical evaluators,  including the 

declarations made to the effect that, in the preparation of the tender 

documents,  the Scandinavian models represented a priori the preferred 

solutions whilst, in co

 

having also noted that,  in two particular assessment areas, namely, (a) the 

evaluation of the competence of the proposed Waste Managemen

presentation made regarding local experience requirements,  sampled by 

the Board for the purpose of  checking whether the respective information 

submitted by the ap
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2.  The contracting authority’s expectations from prospective bidders, from 

the early preparation of the tender documents, were already biased in 

favour of a particular model applied in a particular geographical region 

leading to the de facto exclusion of other solutions; 

 

3.  If the contracting authority had required a particular model, such as the 

Scandinavian model, the specifications in the tender document should 

have reflected this ‘a priori’;  

 

4.  In view of these findings, the Board seriously questions the validity and 

also the result of the adjudication exercise and recommends that the 

tender be re-issued with such terms of reference as would ensure that all 

potential bidders are treated equally and transparently; 

 

5.  In consequence to 1, 2 and 3, appellants’ objection to the decision reached 

by the General Contracts Committee to award the contract to the Danish 

firm Danwaste Consult A/S., is upheld by this Board. 

 

The Board also decided that the appellants should be refunded in full the 

deposit paid in conjunction with this appeal. 

 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

M. Caruana 
Member 

 

 

22 November 2005 
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PUBLIC CONTRACTS APPEALS BOARD 

 

Case No. 53 

 

Re: CT 2586/2004, Advert No. CT 27/2005 

Rehabilitation of Mag tab, Qortin and Wied Fulija Landfills in Malta. 

Aerial Emissions Control Works 

 

This call for tenders, published in the Maltese Government Gazette and the 

Official Journal of the European Communities respectively on the 

22 February 2005, was issued by the Contracts Department following a request 

transmitted to the latter by WasteServ Malta Ltd. 

 

The closing date for this call for offers was 17 May 2005. 

 

An Evaluation Board consisting of Messrs. 

 

Mr Joe Degiorgio Chairperson 

Mr Kevin Mizzi Secretary 

Ing Vincent Magri Member 

Mr Marco Abela Member 

Dr Ing Christopher Ciantar Member 

Ing Aurelio Attard Member 

Mr Vladimir Filipovic Member 

 

was appointed to analyse an ititial total of five (5) accepted offers submitted by 

different tenderers. 

 

The global estimated value of the contract in question was Lm3.3 million. 

 

Following notification to appellants that their “tender is not among the selected 

ones since it has been adjudicated as technically non-compliant because it 

obtained 60.40 points whilst the minimum requirement was that of 70 points”, 

Messrs World Waste Solutions Malta / Van Der Wiel Infra & Milieu B.V. filed 

an objection on 28 September 2005 against a deposit of Lm16,500. 

 

The Public Contracts Appeals Board (PCAB) made up of Mr. Alfred Triganza 

(Chairman) with Mr Anthony Pavia and Mr. Edwin Muscat, respectively acting 

as members, convened a public hearing on 4 November 2005 to discuss this 

objection. 

 

Present for the hearings were: 
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WorldWaste Solutions Malta/ Van Der Wiel Infra & Milieu B.V. 

Dr Adrian Delia 

Dr Wessel H. R. Baron van Boetzelaer 

Mr Mario Bonnici 

Mr Emmanuel Bonnici 

Arch. Ray Sammut 

Arch. Pierre Zammit 

Mr Gerardus P.T.M. Simons 

Mr Frederick Welling  

 

WasteServ Malta Ltd 

Dr Stefan L. Frendo 

Dr Antoine Cremona 

 

Evaluation Committee 

Mr Joe Degiorgio   Chairperson 

Mr Kevin Mizzi   Secretary 

Ing Vincent Magri   Member 

Mr Marco Abela   Member 

Dr Ing Christopher Ciantar   Member 

Ing Aurelio Attard   Member 

Mr Vladimir Filipovic  Member 

 

After the Chairman’s introduction relating to this objection, the representatives 

of appellants, namely, World Waste Solutions Malta/ Van Der Wield Infra & 

Milieu BV were invited to give a brief resume’ regarding the motive leading to 

their objection. 

 

Dr Adrian Delia, one of the appellants’ legal representatives started by stating 

that in their preliminary submission they pointed out that (i) in the tender 

document, other than the declared criteria, there was no objective system for 

adjudicating points and (ii) in the Technical Compliance Grid that was 

forwarded to them by the Department of Contracts, other than the total number 

of points awarded to the other tenderers and a breakdown of the points given to 

their clients, no breakdown of the points given to the other tenderers was 

provided.  He argued that, in the circumstances, they did not have the material 

to object upon once they did not know how many points the other tenderers 

achieved for each description of criterion. Dr Delia insisted that WasteServ 

Malta Ltd, should at least explain how the scoring of the points was done 

because there was a complete allowance for discretion. 

 

Dr Delia proceeded by explaining that the Technical Compliance Grid 

contained a maximum score for each of the six criteria but there was no method 

which explained how the adjudication would be conducted.  He contended that 
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they could not have misinterpreted the description in the Technical Compliance 

Grid because the specifications of the tender document did not allow for 

subjectivity. Dr Delia argued that, once his clients had satisfied the criteria, 

they should have been awarded the maximum number of points allotted to each 

criterion. 

 

In order to substantiate his argument the appellants’ legal representative 

brought forward the following representations, namely: 

 

a. In the tender document the description under ‘Experience as a 

contractor’ specified that ‘He shall have successfully completed at least 

2 similar projects over the last 3 years as Main Contractor’.  Dr Delia 

said that in spite of the fact that the objectors had complied with the 

requirements of this criterion, they were only awarded 12.4 points out of 

20; 

 

b. As regards ‘Equipment’, in the tender document the description was 

given as   ‘Tenderer owns or has access to the key items of equipment 

necessary for proper works implementation – specified in the (Form 

4.5.2).’  The appellants’ legal representtaive declared that all key items 

of equipment were owned by or directly accessed by objectors, and 

therefore his clients could not understand why they got 3 points instead 

of 5; 

 

c. Dr Delia said that for Quality Control Assurance System, in spite of the 

fact that they submitted the ISO 9001:2000 and the VCA Certificates, 

yet they did not get full points but 6.8 out of 10.  Under this criterion the 

following description was given ‘Please provide (..) details of the 

Quality Assurance System(s) it is proposed to use to ensure successful 

completion of the Works.’; 

 

d. Furthermore, Dr Delia made reference to Clause 31 Criteria for Award, 

claiming that these, as stated in the tender document, were completely 

unworkable.  He explained that whilst under clause 31.1 it was specified 

that ‘The Evaluation committee shall select the Tenderer whose Tender 

has been determined to meet the administrative and technical criteria, 

and has offered the most economically advantageous offer’, clause 31.3 

stated that ‘The most economically advantageous tender is established 

by weighing technical quality against price on a 60/40 basis 

respectively’. The lawyer maintained that, due to the objectivity of the 

technical criteria, all bidders who satisfied these requirements would 

obtain the maximum number of points and therefore the tender would 

have to be awarded to the offer with the lowest price.  Thus, he 

contended that the awarding criteria of this tender were flawed because 
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the tender could never be awarded to the most economically 

advantageous offer but to the cheapest one. 

 

Dr Wessel H. R. Baron van Boetzelaer, another legal representative for 

appellants, said that in the tender dossier it was indicated that certain amount of 

points would be given to those tenderers who fulfilled the objective technical 

criteria.  He pointed out that there was no possible space for subjective 

assessment because a bidder was either ‘compliant’ or ‘not compliant’. Mr 

Boetzlaer insisted that once they met the requirements requested in the 

description of each criterion in the Technical Compliance Grid they should 

have been awarded full points.  He gave some examples to substantiate his 

argument.  Dr Boetzelaer alleged that the method of point granting and the way 

the assessment had taken place was not correct, not objective and not 

transparent. 

 

Dr Stefan Frendo, representing WasteServ Malta Ltd, said that apparently the 

appellants wanted to know why they were excluded with reference to the others 

that were not excluded. He contended that the appeal procedure was not meant 

for this sort of objection. The lawyer was of the opinion that, once the 

appellants did not know what they were precisely objecting against, then, this 

objection was an abuse of the appeals procedure. 

 

Dr Frendo denied his Dutch colleague’s allegation that there was a breach of 

the public procurement regulations. 

 

Also, Dr Frendo pointed out that Clauses 29.1 and 29.2 stated that ‘The

Evaluation Committee shall evaluate and compare only those Tenders 

determined as substantially compliant in accordance with Clause 28. above’ 

and ‘the evaluation of Tenders will take into account not only Construction 

cost, but also Operation cost and resources required (ease of operation and 

maintenance) in line with the requirements of the Employer’s Requirement’, 

respectively.  As a consequence, WasteServ Malta Ltd’s legal advisor, stated 

that all the ‘Employer’s Requirements’ (Volume 3), which formed an essential 

part of the tender documents, also needed to be taken into account.   

 

With regard to the discretionary process of the Evaluation Committee, Dr 

Frendo emphasised that the Appeals Board had to be very careful in not 

substituting the discretion of an Evaluation Committee with their own 

discretion. He claimed that the PCAB could not change the points unless they 

found that there were very serious reasons for doing so, such as a manifest 

error of judgement and preferences, or unless it was proved that the discretion 

of the Evaluation Committee was seriously vitiated. If this was not the case, 

then the PCAB should not disturb the discretion of the Evaluation Committee 

because this would be undermining and distorting the whole process.  
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Dr Frendo said that, contrary to the impression given by the appellants that the 

tender was obscure, the PCAB should take note of the fact that the Evaluation 

Committee had conducted a clarification exercise with all interested parties.  

Also, he said that throughout the whole evaluation process the Evaluation 

Committee was assisted by a foreign consultant Scott Wilson Kirkpatrick & Co 

Ltd, who was the expert contracted by WasteServ Malta Ltd to compile the 

report on the ‘Development of Rehabilitation Strategies for Mag tab, Qortin 

and tal-Fulija Landfills’ in 2004.  The same firm was, in part, also responsible 

for the drafting of the procurement document, including the Tender Dossier.  

Dr Delia intervened to state that, following the adjudication and evaluation, this 

firm also comforted the findings and the decision reached by the Evaluation 

Committee.  Furthermore, the Chairman of the Evaluation Committee sought 

the advice of Mr Barry Gore (Scott Wilson Kirkpatrick & Co Ltd) following 

the letter of objection in which several issues relating to the scoring of the 

objectors’ bid were raised.  Mr Gore answered all queries raised by the 

objectors in this case which showed that, in spite of what was stated, there was 

no obscurity or hidden deliberation to exclude anybody. 

 

With regard to the Technical Compliance Grid provided by the Contracting 

Authority, Dr Frendo clarified that, regretfully, there was a mistake because it 

did not represent the points given by Evaluator number 1 only because it 

showed the average points awarded by the five Evaluators of the Evaluation 

Committee. 

 

As regards the appellants’ request to furnish them with the breakdown of the 

points given to the other tenderers, Dr Frendo said that, in principle, WasteServ 

Malta Ltd, being the final beneficiary, was not against giving such information 

to the other party because its only interest was the implementation of the 

project. However, he drew the PCAB’s attention to the fact that once the other 

tenderers were still in the running, there could be a breach of confidentiality 

and, therefore, it was up to the Board to decide whether the request was 

justified or not. 

 

Dr Frendo concluded his opening statement by contending that the objection 

was unsustainable because apparently the objectors simply wanted to know 

what went wrong, if anything was wrong.  He suspected that this was a very 

dangerous ‘fishing expedition’. 

 

On taking the witness stand, Mr Joseph Degiorgio, Chairperson Evaluation 

Committee, clarified that all technical issues would be dealt with by the 

technical evaluators because he was not a technical person. 

 

On cross-examination by the PCAB, the Chairperson Evaluation Committee 

said that the Evaluation Committee was first nominated by WasteServ Malta 

Ltd and then approved and appointed by the Department of Contracts. Then, he 
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explained the procedure following throughout the whole tendering and 

evaluation process.   The actual publication/issue of the tender and the opening 

session was conducted by the Contracts Department.   Subsequently, the 

Evaluation Committee evaluated in detail each individual offer, which was 

followed by the issue of a number of clarification letters.  Mr Degiorgio said 

that Tenderers were not permitted to submit financial or additional information.  

Apart from this, the Evaluation Committee held clarification meetings with the 

bidders.  The evaluation procedure continued with the assessment of each 

individual offer against the technical criteria of the tender dossier by each 

individual Evaluator. 

 

With regard to the issue raised in respect of established criteria, Mr Degiorgio 

explained that, Clause 29.1 specified that ‘The Evaluation Committee shall 

evaluate and compare only those Tenders determined as substantially 

compliant in accordance with Clause 28 above.’ 

 

When Dr Delia asked the witness to explain how the points on each of the 

criterion of the Technical Compliance Grid were given, Mr Degiorgio replied 

that he was not in a position to answer because he was not involved in the 

awarding of points and also because he was not a technical member. 

 

Mr Aurelio Attard, one of the five Evaluators, was the second witness to take 

the stand.  On cross-examination by Dr Delia, Mr Attard confirmed that there 

were five voting technical members and that the Chairman and the Secretary 

did not participate in the scoring process.  He declared that they did not have an 

a priori method of point scoring and that each Evaluator had a different 

evaluation scale of his/her own. He testified that in their evaluation, they took 

into consideration what tenderers offered against what was required in the 

tender dossier, including the clarification exercises.   Mr Attard said that every 

Evaluator scored independently against the maximum points shown in the 

Technical Compliance Grid and then they compiled the average points of the 

Scoring Sheets and were included in the final report. He pointed out that 

although the final scores of each evaluator were not the same, there was a 

consistency in their judgement. 

 

Dr Delia asked Mr Attard various questions on his attribution of points to 

World Waste Solutions Malta/ Van Der Wiel Infra & Milieu B.V. in respect of 

the various criteria featuring in the Technical Compliance Grid. 

 

When he was referred to the description of ‘Experience as a contractor’, for 

which he gave them 15/20, Mr Attard said that in his judgement he took into 

consideration the technical similarity of the projects to the requirement in the 

tender dossier and not the number of the projects.  He claimed that the defining 

criteria specifying in detail the kind of project that a tenderer had to offer was 

included under Volume 3 – ‘Employer’s Requirements’. 
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Mr Attard confirmed that he gave the appellants 6 points out of 10 for ‘Quality 

Control Assurance System’ and that the technical compliance grid asked for the 

description of the quality control assurance system that was to be used.  He said 

although the appellants presented ISO 9001:2000 and VCA certifications, 

however, tenderers were required to submit the quality control methodology 

that the contractor intended to adopt during the course of works. Dr Delia drew 

the witness’ attention to the fact that Volume 1 Clause 4.1.3 (j) required ‘An 

outline of the Quality Assurance System(s) to be used (Form 4.5.6)’  and’ 

which meant that the tenderer had to submit the greatest level of details that 

had to satisfy their requirement.’ 

 

Mr Attard replied by quoting from Form 4.5.6. which required tenderers to

‘provide … details of the Quality Assurance System(s) …’. In reply to Dr 

Delia’s question as to whether a tenderer was obliged to submit ‘an outline’ or 

‘details’,  the witness stated that a tenderer had to submit the greatest level of 

details that needed to satisfy their requirements. 

 

As regards ‘Equipment’, the tender dossier specified that ‘Tenderer owns or 

has access to the key items of equipment necessary for proper works 

implementation – specified in the (Form 4.5.2).’ When asked whether the 

tenderer actually complied with this criterion, Mr Attard answered by quoting 

from his personal notes taken during the clarifications meeting wherein he 

noted that “the main offer submitted is effectively not meeting the 

requirements.”  He was not aware whether the other evaluators shared that 

opinion and confirmed that he gave a score of 2 out of 5. 

 

With regards to ‘Work Programme’, Mr Attard confirmed that the tenderer had 

submitted a ‘Bar Chart’ and that he gave them 9 points out of 15.  He said that 

the reply given to the clarification required about the four months trial period 

was reflected in the marks given.   

 

As far as ‘Personnel’ was concerned, Mr Attard said that once ‘Language’ was 

one of the requirements on the CV, he took it into consideration in his 

evaluation.  Furthermore, he explained that although the CV did not feature in 

the Technical Compliance Grid they included a CV template in the Tender 

Dossier. Dr Delia insisted that it was not a consideration but a requirement. 

 

On cross-examination by the PCAB, Mr Attard confirmed that during 

clarification only normal discussions were held.  Furthermore, the same witness 

confirmed that the evaluators were not subjected to any mental conditioning. 

He also declared that they were aware of the identity of the tenderers during 

evaluation because they were present for the tenders’ opening session.  
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Dr Frendo cross-examined Mr Attard and the latter confirmed that each 

evaluator awarded points in compliance with the requirements of the Tender 

Dossier. Mr Attard testified that the bidders knew of the scoring structure 

beforehand because this was indicated in the Technical Compliance Grid of the 

Tender Dossier.  

 

With regard to Scott Wilson Kirkpatrick & Co Ltd, Mr Attard said that, apart 

from assisting the Evaluation Committee, the Company was contracted to 

compile interim reports as well as being involved in the drafting of the Tender 

Dossier. Also, the witness stated that Scott Wilson Kirkpatrick & Co Ltd were 

provided with all the tender documents and a copy of all offers.  

 

Mr Attard confirmed that he was aware of the Scott Wilson Kirkpatrick & Co 

Ltd’s report dated 10 October 2005 and that his conclusions comforted the 

decision reached by the Evaluation Committee.   

 

Mr Attard pointed that although the Evaluation Committee had sought the 

consultant’s advice in respect of the technical submissions, the Evaluators’ 

score did not reflect fully the consultant’s score because his score was lower 

than the average points awarded by the evaluators as shown hereunder: 

 

Criterion Evaluators Scot Wilson 

Experience as a Contractor 12.4/ 20 12.0/ 20 

Personnel 7.8/ 15 7.0/ 15 

Equipment 3/ 5 2/ 5 

Method Statements 21.2/ 35 12.0/ 35 

Work Programme 9.2/ 15 7.0/ 10 

Quality Control Assurance System 6.8/ 10 2.0/ 5 

Total 60.4/ 100  

 

He explained that the Evaluators’ scoring under ‘Work programme’ was out of 

15 whilst that of Scott Wilson Kirkpatrick & Co Ltd was out of 10. This was 

due to the fact that in the Scott Wilson Kirkpatrick & Co Ltd’s Evaluation Grid 

there was an additional item for maintenance costs. 

 

During his testimony, Mr Attard insisted that the fact that Scott Wilson 

Kirkpatrick & Co Ltd scored differently was a proof that the consultants did 

not influence their judgement and that they had assessed the offers according to 

their individual personal judgement. Furthermore, he pointed out that Scott 

Wilson Kirkpatrick & Co Ltd were not Evaluators but Consultants/ Advisers.   

 

He confirmed that they had the Scott Wilson Kirkpatrick & Co Ltd’s original 

report dated 18 July 2005 before they concluded their report. It was noted that 

the Evaluator’s Technical Compliance Grids were also dated 18 July 2005. 
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However, Mr Attard reiterated that the fact that they scored differently was a 

roof that they were not influenced by the report. 

the marking 

ystem used.  He said that a scoring system should be a scientific method in 

rder not to allow subjectivity.  He argued that standards were not judged on 

ntative for WasteServ Malta Ltd, explained 

that in a scenario which involves five different people (Evaluators), no matter 

how objective the criteria are, one would always expect an element of 

subjectivity. Every evaluator has a personal discretion and an own subjective 

evaluation in accordance with the objective criteria in the Technical 

Compliance Grid.  He said that the evaluation committee was appointed by the 

Contracting Authority to conduct an examination of the bids submitted and to 

evaluate same against a set of objective selection criteria as outlined in the 

Scoring column of the Technical Compliance Grid in the tender dossier. He 

emphasised that there was no breach of the public procurement regulations. 

 

At this point, Dr Wessel HR van Boetzelear insisted that a public tender should 

be transparent and that the method of point granting should be objective and 

known in advance.  He said that the whole evaluation exercise was completely 

subjective.  Dr Boetzelear said that the subjective evaluation of facts was 

wrong and it was not possible in public tendering.   He argued that, if the 

method of points given was the same, they should have the same level of 

discretion. 

 

On cross-examination by Dr Delia, Mr Frederick Welling declared that they 

had satisfied all the criteria set out in the Technical Compliance Grid and that 

they had answered all questions asked in the clarification exercise.  However, 

replying to Dr Cremona’s specific question, the witness said that he was not 

present during the clarification meeting. 

 

When, Dr Delia was about to ask Mr Welling questions on the Scott Wilson 

Kirkpatrick & Co Ltd’s report, there were interruptions from the other party’s 

representatives. Dr Delia insisted that, once this document was presented as 

evidence, he should be permitted to rebut issues raised therein either through the 

cross-examination of the witness or by means of written submissions.  The 

PCAB explained that they were going to give them a right of reply because they 

intended to ask the parties concerned to present written submissions.  On the 

lawyer’s request this incident was verbalised as follows: ‘Dr Delia, for the 

appellant is, at 12.45, introducing his first witness in front of the Board … has 

p

 

Dr Delia insisted that the Scott Wilson Kirkpatrick & Co Ltd’s original report 

dated 18 July 2005 should be exhibited in order to establish 

s

o

the same method because the points for each criterion were awarded 

subjectively by each evaluator. 

 

Dr Cremona, another legal represe
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not even asked his first question yet, … this being objected to and interrupted to 

continuously.’ 

 

Subsequently, the cross-examination of Mr Welling was continued by Dr 

Boetzelaer as Dr Delia decided not to ask him any questions. The witness 

testified that their company had worldwide and vast experience in gas 

extraction and landfill rehabilitation projects.  He confirmed that they had 

submitted the CVs exactly as requested and that they had completely satisfied 

all questions related to the ‘Method Statement’ criterion, including 

clarifications.  As regards the ‘Quality control and Assurance System’, Mr 

Boetzelaer said that the ISO was a certified system that was accepted 

worldwide.  As a consequence, he did not agree with the findings and 

conclusions of that Scott Wilson Kirkpatrick & Co Ltd’s report. 

 

On cross-examination by Dr Frendo, Mr Welling explained that the experience 

in gas extraction was relevant to the aerial emission control project because the 

scope of the tender was the control of emissions from a landfill.  Also, he 

pointed out that the difference between them was minor. Mr Welling declared 

that although he did not visit the site and did not read the Scott Wilson 

Kirkpatrick & Co Ltd’s report about the rehabilitation of the site which was 

published as an Annex with the tender dossier, his colleagues did. 

 

In his conclusions, Dr Delia informed the PCAB that although his clients had 

submitted all the required documents, Mr Welling desired to exhibit other 

documents in respect of points he had just testified upon regarding experience 

and personnel.  He explained that they wanted to present these documents 

because they were relevant to the Scott Wilson Kirkpatrick & Co Ltd’s report 

which was seen for the first time during these proceedings. The PCAB drew his 

attention that during this hearing it was revealed that the Scott Wilson 

Kirkpatrick & Co Ltd’s report did not influence the final decision because it 

was only part of a consulting process.  Dr Delia explained  that  the witness 

wanted to present those documents not because they were missing from the 

original submission but to prove the point that what the Evalution Committee 

decided upon was not required.  Moreover, his clients would have been able to 

provide all other pertinent information had they been asked to do so. 

 

On his part, Dr Cremona said that, at this stage, the tender dossier specifically 

barred tenderers from submitting any additional documentation and therefore, 

if these were to be presented, they would be disqualifying their own bid. 

 

Dr Frendo concluded his intervention by stating that the appellants had 

obtained the minimum standard but failed on the 70 point benchmark.  He said 

that it was inadmissible at this stage for the appellants to provide new 

documentation with a view to get bonus points. 
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At that moment, Dr Delia verbalised that: ‘The reason for us submitting these 

documents has been fulfilled already because we are now being informed that 

if you are proficient in English you would get bonus points.  That is one of the 

reasons why we were saying that the system was not clear in our eyes, would 

have never been clear, because we did not know that they would get bonus 

points in English but not for example in being graduates at University in 

technical matters which are related.’  Then, Dr Delia withdrew their request for 

the submission of information because he understood that the point had been 

made clearer by the admission of WasteServ Malta Ltd’s team.   

 

At the end of the sitting it was agreed that written submissions were to be 

forwarded to the Secretary of the PCAB and to exchange same between parties 

by not later than 12.00 hours (Noon) of Monday 21 November 2005.   They 

were also required to submit them by electronic mail.   Also, if the parties had 

any reservations, they were granted permission to respond and furnish the 

PCAB and the other party with their final submissions within 48 hours, that is, 

by 12.00 hours (Noon) of Wednesday, 23 November 2005.  It was made clear 

that no new evidence was to be included in their respective submissions. 

 

The submissions by both parties were made as agreed and appear as 

Appendices ‘A’ to ‘C’ to this sentence.   

 

Appendix A 

 

Submissions of appellants World Waste Solutions Malta / Van Der Wiel 

Infra & Milieu B.V. as Leader (hereinafter collectively referred to as 

“appellants”) in the appeal regarding the tender offer for the 

rehabilitation of Mag tab, Qortin and Wied Fulija Landfills (CT 

2586/2004) (hereinafter referred to as the “tender offer”); 

 

The appellants respectfully submit that: 

 

Whereas WasteServ Malta Limited (hereinafter referred to as the “Contracting 

Authority”) issued the above-cited tender offer; 

 

Whereas the tender offer was published in the EU Official Journal; 

 

Whereas appellants submitted their tender bid regarding the tender offer; 

 

Whereas by means of a letter dated 22 September, 2005 sent by the Department 

of Public Contracts the appellants were informed that their tender bid was “not 

among the selected ones since it has been adjudicated as technically non-

compliant because it obtained 60.40 points whilst the minimum requirement 

was that of 70 points”; 

 

378 



Whereas the appellants have obtained, after due request, the Technical 

Compliance Grid of the adjudication process in the tender offer (hereinafter 

referred to as the “Technical Compliance Grid”), labeled as worked out by 

Evaluator No 1, but which in the public hearing mentioned hereunder, it 

transpired that such Grid was actually showing the average marking of all the 

members of the Evaluation Committee; 

 

Whereas the grid is composed of six criteria, (namely i) experience as 

contractor, ii) personnel, iii) equipment, iv) method statements, v) work 

programme and vi) quality control); and accordingly lists the number of points 

that the appellants were awarded as per each criterion and the resulting total 

number of those points; 

 

Whereas the said grid also lists the resulting total number of points awarded to 

the other bidders but it does not show the relative points awarded to each 

bidder as per each criterion; 

 

Whereas the appellants felt aggrieved by their exclusion from the tendering 

process and filed their objections on the 28 September 2005; 

 

Whereas the appellants put forward their grievances in a public hearing in front 

of this honourable Board held at the Department of Contracts at 9.00 am on 

Friday,   4 November 2005; 

 

Whereas during the said public hearing, this honourable Board heard the 

evidence tendered by, a member of the Evaluation Committee of the 

Contracting Authority (hereinafter referred to as the “Evaluation Committee”), 

namely Engineer Aurelio Attard; 

 

Whereas this Board during the said public hearing declared that it was going to 

take Mr Attard’s testimony as representative of the whole Board; 

 

Whereas the appellants in the said hearing were asked by this honourable 

Board to submit their submissions in writing and therefore the appellants 

respectfully submit the following grievances; 

 

1.  LACK OF OBJECTIVITY, EQUALITY AND TRANSPARENCY IN THE 

CONTRACTING AUTHORITY’S CONDUCT 

 

Preliminarily, the appellants submit that the Evaluation Committee, in 

awarding its points, did not interpret the criteria listed in the Technical 

Compliance Grid in an objective, equal and transparent manner. In the 

appellants view, this constitutes a serious infringement since the criteria, as 

worded, did not allow for subjectivity and therefore any bidder that satisfied 

the criteria should have been awarded the maximum number of points allotted 
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to each criterion. However, the adjudication committee chose to arbitrarily 

award points subjectively vis-à-vis each criterion. 

 

From the said deposition by Engineer Aurelio Attard, it transpires that the 

members of the Committee interpreted each technical criterion in the Technical 

Compliance Grid each to his own subjective personal standards.  

 

If one had to look at the third criterion in the Technical Compliance Grid, 

namely “Equipment”, the tenderer is required to “own or have access to the key 

items of equipment necessary for proper works implementation – specified in 

the Form 4.5.2.” There is no doubt about the objectivity of this criterion, since 

a bidder would either  satisfy  this  criterion  or  not.  Since upon  being  asked 

whether the appellants complied or not with this criterion, Mr. Attard answered 

in the positive, it is therefore inconceivable therefore how the applicants, who 

showed that they satisfy this criterion, obtained less points than the maximum 

allotted to that criterion. 

 

To illustrate this point further it is sufficient to consider how Mr Attard said 

that he allotted points vis-à-vis the first criterion, namely “Experience as a 

contractor”, which stipulated that “the leading partner shall have successfully 

completed at least two similar projects over the last three years as main 

contractor”. When being asked how many projects must have a bidder 

submitted in order to obtain the maximum points, Mr Attard failed to answer. 

Upon being asked again, Mr Attard testified that the number of projects was 

only relatively important since in his allotment of points regarding this 

particular criterion, apart from the quantitative aspect of the projects, he also 

took in consideration and the degree of similarity of the projects with the 

present project. However, upon being asked repeatedly to specify how he 

apportioned his points between these two aspects (i.e. quantity and similarity of 

projects), he failed to give an answer. This example goes on to demonstrate 

how the objectivity, if any, of the conduct Evaluation Committee cannot be 

possibly verified a posteriori by a reviewing board (such as this honourable 

Board). This is a serious infringement of the maxim established by ECJ 

jurisprudence that “The principle of equality implies an obligation of 

transparency in order to permit verification that it has been complied with” 

(see, inter alia, Case C-92/00 HI [2002] ECR I-5553, paragraph 45, and Case 

C-470/99 Universale-Bau and Others [2002] ECR I-11617, paragraph 91). 

 

Moreover, Mr Attard admitted that when awarding points he also considered 

the level of the English language of the personnel proposed by the appellants 

for this project. This factor, which later proved to be decisive, was absolutely 

not known a priori to the appellants. 

 

1.1  Legislation and jurisprudence on the concept of discrimination in 

the field of public procurement. 
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1.1.1  Maltese legislation on the principles of objectivity and 

nondiscrimination 

 

The law itself stipulates that in a tender offer, the bidders are bound to furnish 

evidence of their technical capacity only if so requested by the contracting 

authority. Art. 47 of Legal Notice 299 of 2003 (Public Contracts Regulations), 

as amended by Legal Notices 377 and 473 of 2004, lays down that: 

 

(2) Where the contracting authority requires evidence of the candidates’ or 

tenderers’ technical capacity this may, as a general rule, be furnished by one or 

more of the following means according to the nature, quantity and purpose of 

the products, works or services to be supplied… 

 

A contrariu sensu, when the contracting authority is not expressly requiring 

evidence that a bidder satisfies a particular technical criterion, then that 

contracting authority cannot base any decision upon such undeclared criterion. 

 

Moreover, as a general principle, our law stipulates that contracting authorities 

shall uphold the principles of non-discrimination and equality. In fact, 

Regulation 4(1) of the above-mentioned Legal Notice, stipulates that: 

 

Contracting authorities shall ensure that there is no discrimination between 

undertakings, and that all undertakings are treated equally in all calls for 

tenders whatever their estimated value. 

 

As will be further expounded hereunder, the European Courts have frequently 

stated that the principles of nondiscrimination and equality encompass the 

principles of objectivity and transparency.  

 

1.1.2 European jurisprudence on the concept of nondiscrimination and its 

corollaries: i) objectivity, and ii) transparency 

The European Court of First Instance (hereinafter referred to as “CFI”) and the 

European Court of Justice (hereinafter referred to as “ECJ”) have 

authoritatively established that when a contracting entity lays down 

prescriptive requirements in the contract documents, observance of the 

principle of equal treatment of tenderers requires that all the tenders must 

comply with them so as to ensure objective comparison of the tenders (see, 

inter alia, Case C-243/89 Commission v Denmark [1993] ECR I-3353, 

paragraph 37; and Case C-87/94 Commission v Belgium [1996] ECR I-2043, 

paragraph 70). Additionally, it has been established that the procedure for 

comparing tenders has to comply at every stage with both the principle of the 

equal treatment of tenderers and the principle of transparency so as to afford 

equality of opportunity to all tenderers when formulating their tenders (see, 

inter alia, Commission v Belgium, cited above, paragraph 54). 
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As specified in Chapter II(1) of the Commission Interpretative Communication 

on the Community law applicable to public procurement (4.7.2001, Brussels, 

COM(2001)), the European public procurement Directives make it clear that 

the technical criteria have to be objective and relevant to the contract: 

 

In order to enhance transparency, the Directives oblige contracting authorities 

to indicate the technical specifications in the general or contractual documents 

relating to each contract. The objective of these rules is the opening up of 

public markets, the creation of genuine competition and preventing markets 

being reserved for national or specific undertakings (i.e. avoiding 

discrimination). Technical specifications include all characteristics required by 

the contracting authority in order to ensure that the product or service fulfils the 

use for which it is intended. These technical specifications give objective and 

measurable details of the subject matter of the contract and therefore have to be 

linked to the subject matter of the contract. 

 

1.2 Verification by a reviewing authority 

 

The European Courts have laid down that in order for the principle of 

transparency to be upheld, a reviewing authority must necessarily be in a 

position to verify that any risk of favouritism of arbitrariness has been 

completely excluded in the conduct of the contracting authority.  

 

1.2.1 Verification of the absence of any risk of favouritism and 

arbitrariness, as a corollary of the principle of transparency 

 

In the appellate case (C-496-99) CAS Succhi di Frutta v Commission [1999] 

ECR II-3181, the ECJ authoritatively stated that: 

 
The principle of transparency which is its corollary [of the principle of 

nondiscrimination] is essentially intended to preclude any risk of favouritism 

or arbitrariness on the part of the contracting authority. It implies that all the 

conditions and detailed rules of the award procedure must be drawn up in a 

clear, precise and unequivocal manner in the notice or contract documents so 

that, first, all reasonably informed tenderers exercising ordinary care can 

understand their exact significance and interpret them in the same way and, 

secondly, the contracting authority is able to ascertain whether the tenders 

submitted satisfy the criteria applying to the relevant contract. 

 

Thus, it follows that if a reviewing authority (such as this honorable Board) is 

not in a position to verify that any risk of favouritism or arbitrariness was 

excluded by the contracting authority, then such a contracting authority has 

breached the principles of transparency and nondiscrimination required by law. 
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1.2.2 Method of assessment in breach of the principle of transparency 

 

In the present case, when one compares the mode of operation of the 

Evaluation Committee with how the tender documents were drafted, it is 

sufficiently clear that the criteria were interpreted in a different way by the 

Committee than how a person exercising ordinary care would understand and 

interpret their exact significance.  

 

Another fact which demonstrates the lack of transparency in the conduct of the 

Evaluation Committee is the fact that, as stated in the premises above, in the 

copy of the Technical Compliance Grid given to the appellants, the point 

awarded to the other bidders vis-à-vis each criterion were deleted. This is 

clearly in infringement of the principle of transparency. In fact, in the Opinion 

of the Advocate General in Consorzio Aziende Metano (Co.Na.Me.) v Comune 

di Cingia de’ Botti “the principle of transparency is, moreover, a guiding 

principle for the award procedure as a whole. It also comprises, for example, 

the demonstrability of decisions taken by contracting authorities…” (Case C-

231/03, paragraph 90). 

 

Therefore, we respectfully submit that this reviewing authority, namely this 

honourable Board, is not in a position to verify that the Evaluation Committee 

of the contracting authority precluded any risk of favouritism or arbitrariness. 

This, according to the ECJ jurisprudence, would necessarily indicate that the 

principles of objectivity, equality and transparency have not been abided to by 

the said Committee. 

 

2. IRRELEVANT CONSIDERATIONS 

 

Furthermore and without prejudice to the above, the decision to exclude the 

appellants from the tender process was also one based on irrelevant 

considerations. As already mentioned above, in the above-mentioned public 

hearing Mr Aurelio Attard divulged the fact that the fluency in English was one 

of the considerations of the members of the Evaluation Committee in the 

awarding of their points. This not only  infringes the principle that a tenderer 

should not be judged on what is not asked of him but it also runs counter to the 

rule that the information sought from the tenderers has to be confined to the 

subject matter of the public contract. This principle emanates from Regulation 

47(1)(3)(6) of the above-mentioned Legal Notice: 

 

The extent of the information referred to in regulation 46 and in subregulations 

(1), (2) and (3) of this regulation must be confined to the subject matter of the 

public contract. 

 

It is inconceivable how the English fluency of the experts proposed by the 

appellants for a public contract regarding the rehabilitation of a landfill. Thus 
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the fact that the Evaluation Committee took into consideration such extraneous 

and irrelevant criteria is another infringement committed by the said 

Committee in arriving at the decision which is the subject of this appeal. 

 

3. RESULTING FUNDAMENTAL FLAWS IN THE AWARD CRITERIA 
 

Furthermore and without prejudice to the above, the criteria for award as stated 

in the Tender Document are completely unworkable. According to Clause 31.1 

of the Tender Document, the Evaluation Committee is bound “to select the 

Tenderer whose Tender has been determined to meet the administrative and 

technical criteria, and has offered the most economically advantageous offer”.  

Then Clause 31.3 states that “The most economically advantageous tender is 

established by weighing technical quality against price on a 60/40 basis 

respectively”.  

 

Moreover, according to Article 25(2) of the above-mentioned Legal Notice: 

 
Where the award is made to the most economically advantageous offer, various 

criteria relating to the contract, including but not limited to, price, delivery 

date, delivery period or period of completion, running costs, cost-effectiveness, 

quality, aesthetic and functional characteristics, technical merit, profitability, 

after-sales service and technical assistance shall be taken into consideration. 

 

Therefore it follows that, when the award is to be made to the most 

economically advantageous offer, the Evaluation Committee cannot limit itself 

to the price but must take other contract-related criteria into consideration. 

 

In fact, in two 2003 cases, namely Strabag Benelux v Council (T-183/00) and 

Gesellschaft für Abfallentsorgungs-Technik GmbH (GAT) (C-315/01), the 

ECJ, stated that, in the case where the award is to be made to the most 

economically advantageous offer, while Article 26(1) of Directive 93/36 leaves 

it to the contracting authority to choose the criteria on which it intends to base 

its award of the contract, that choice may relate only to criteria aimed at 

identifying the offer which is the most economically advantageous (also see, 

inter alia, Case 31/87 Beentjes [1988] ECR 4635, paragraph 19, Case C-19/00 

SIAC Construction [2001] ECR I-7725, paragraph 36, and Case C-513/99 

Concordia Bus Finland [2002] ECR I-7213, paragraph 59). 

 

It is submitted that a proper and objective evaluation of the technical criteria in 

the present case would result in all bidders obtaining the maximum number of 

points. Therefore it follows that since according to the tender offer, the award 

is to be made on the basis of a 60/40 ratio of technical quality against price, this 

tender would be automatically awarded to the offer with the lowest price.  

Consequently, in principle, this tender could never be awarded to the most 

economically advantageous offer and thus the awarding criteria of this tender 

offer are intrinsically flawed. 
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4. UNJUSTIFIABLE AND ARBITRARY AWARDING OF POINTS 

 

Additionally and without prejudice to the above, the appellants submit that in 

his testimony, Mr Attard, although being asked repeatedly, failed to 

demonstrate how and why he awarded the points in the manner that he did. In 

fact, the points awarded as per each criterion are unjustifiable and 

unexplainable as shall be demonstrated hereunder: 

 

4.1 Experience as a contractor 

 

In the tender document, the following description is given: “He shall have 

successfully completed at least 2 similar projects over the last 3 years as Main 

Contractor” (Cl. 4.2.A.5 or Cl. 4.2.B.6). 

 

The appellants have a proven track record and long term experience with 

complex projects similar to the Rehabilitation of Landfill project on Malta. In 

the letter from the appellants on the Clarification Issue (2) dated 6 July 2005 

(reference 5156-1/RK/GW), further reports were submitted on similar projects 

in which the appellants were the Main Contractors in the past. 

 

The appellants therefore have easily successfully completed two similar 

projects (as the project in this tender offer) over the last 3 years as a Main 

Contractor. The appellants refer to the following projects that can be regarded 

as “similar” to the present project: 

 

Project Yanzoabang China 

Project Villa Dominico Argentina 

Project Landfill Bandeirantes Brasil 

Project Landfill Boldershoek The Netherlands 

Project Landfill and Biogas Ecopark De Wierde The Netherlands 

Project Waste Water Treatment Plant Den Bosch The Netherlands 

Project Environmental Project Landfill Drachtstervaart The Netherlands 

Project Environmental Project Maarssen The Netherlands 

 

The appellants submit that since they complied with this criterion, upon an 

objective assessment, they should have been awarded full points. 

 

4.2 Personnel 

In the tender document, the following description is given: “The tenderer has 

suitably qualified personnel to fill the following positions i.e. in number and 

with experience stated in the relevant table in the point 4.2.7 of the Instructions 

to Tenderers: 
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1. Project Manager/Home Office Co-ordinator (…); 

2. Site Manager (…); 

3. Quality Control Manager (…); 

4. Health and Safety Manager (…). 

With reference to the appellants’ letter on the Clarification Issue (1) dated June 

16 2005, reference 5137/RK/GW and the Tender documents with the 

Curriculum Vitae, appellants has completely complied with this criterion. All 

positions as mentioned have been filled in and all personnel have long and 

highly qualified (relevant) experience. 

 

The appellants are therefore fully convinced about the quality of its personnel 

and the long term experience of this personnel. These personnel have more 

experience with similar works than the minimum qualification asked in the 

tender documents: 

 

Once again, the appellants complied with this criterion and therefore the full 

marks awardable should have been given. 

 

4.3 Equipment  

 

This criterion specified: “Tenderer owns or has access to the key items of 

equipment necessary for proper works implementation – specified in the (Form 

4.5.2).”

 

The appellants have ownership of, access to and the availability over all the 

key items of equipment for finalising the work (such as: excavators, bulldozers, 

dumptrucks, loaders, compactors, drilling machine, degassing installation 

(compressors et cetera). Moreover, the Bonnici Brothers group, one of the 

present appellants, are the sole importers in Malta for the Caterpillar brand of 

machinery and parts, which are undoubtedly the world’s largest equipment 

supplier1. 

 

Van der Wiel is the dealer for the Netherlands as well as for South America 

and Asia for landfill gas flares (from the supplier Hofstetter). Van der Wiel 

manufactures turnkey degassing and biogas plants within own workshops. 

They have demonstrable experience in the field of landfill gas. Van der Wiel 

has the possibility for renting flares.  

                                              
1 In 2004, Caterpillar posted sales and revenues of $30.25 billion and a profit of $2.03 billion. 

Approximately half of all sales were to customers outside of the United States, maintaining 

Caterpillar's position as a global supplier and leading U.S. exporter. 
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It is evident that all key items of equipment is owned by or directly accessed by 

appellants, who therefore fully comply and again surpass the requirements in 

this criterion. There is no doubt that the full five points should have been 

awarded in this case.  

 

4.4 Method Statement 
 

In the tender document, the following description is given for this criterion: 

“Comprehensive Method Statements for major activities (to be read in 

conjunction with Work Programme) with drawings where applicable, showing 

the methods proposed by the Tenderer for carrying out the Works. Proposed 

technical solution as well as list of spare parts for the installed equipment for 3 

years.” 

 

The appellants have included in their tender bid a list of spare parts for the 

installed equipment (degassing system) for three years. 

 

Further the appellants have drawn a highly detailed Method Statement 

(including drawings of the proposed methods) that is even comprehendible by 

non-technical people. The Work Programme is connected to this Method 

Statement (1 on 1) and thus the appellants have complied fully and 

comprehensively with this criterion. 

 

The leading partner is highly experienced in degassing and rehabilitation of 

landfills (see reference list) and it is incomprehensible how and why this 

Method Statement - that has been applied in several projects and thus proven 

its successfulness, is deemed as “insufficient”. One here must poise the 

question why is this method being deemed insufficient to the Malta 

government if this same method of Van der Wiel is considered (European 

Union) “State-of-the-Art” by Dutch and foreign governments. 

 

Therefore even in this case, the appellants should have been awarded the 

maximum points. 

 

4.5  Work programme 

 

In the tender documents, this criterion is described as follows: “A Work 

Programme (…)- Bar Chart with brief descriptions of major activities, showing 

the order of procedure and timing in which Tenderer proposes to carry out 

Works.” 

The appellants refer to the highly detailed Work Programme (bar chart) that 

they submitted with their tender bid. 
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This Work Programme is far more detailed than requested (WasteServ Malta Ltd 

requested only a bar chart and client submitted one).  Again here one cannot 

comprehend why the maximum points were not awarded in this case. 

 

4.6 Quality control and Assurance system 

 

In the tender document, the following description is given: “Please provide (..) 

details of the Quality Assurance Systems(s) it is proposed to use to ensure 

successful completion of the Works.”. 

 

The criterion sees only to the quality assurance systems applied by the 

contractor, ensuring the principal successful completion of the Works. 

 

The leading partner, Van der Wiel Infra & Milieu B.V., has 

ISO 9001:2000.certification.  This partner is also certified for VCA. VCA is 

the Dutch name for SCC and SCC stands for Safety Checklist Constructor. 

This is the highest level of safety working in the Netherlands and is a European 

admitted safety control system. With the ISO 9001:2000 and the SCC 

certificates Van der Wiel confirms to all parts of the requested safety and 

quality assurance system.  

 

This tender bid complies fully to the highest assurance systems possible in its 

working method. There is no other or higher “Quality Assurance System” 

possible and therefore here the objector should be awarded the full ten points. 

 

It is therefore sufficiently clear that the operation of the Adjudication 

Committee in awarding its points was also unjustifiable and not based on any 

objective considerations. 

 

5. CONCLUSION 

 

Therefore, because of the reasons expounded above, namely 1) the lack of 

objectivity, transparency and equality, 2) irrelevant considerations, 3) resulting 

fundamental flaws in the awarding criteria, and 4) unjustifiable and arbitrary 

awarding of points; the appellants humbly request the Public Contracts Appeal 

Board to declare that the evaluation process by the Evaluating Committee in 

the present tender offer constitutes an infringement of Maltese and European 

public procurement legislation; and consequently to annul the Committee’s 

decision to exclude the appellants from the tender process. 

 

 

 

____________________ 

Dr. Adrian Delia LL.D 
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Appendix B

 

Written submissions in connection with the appeal lodged by ‘World 

Waste Solutions Malta/Van der Wiel Infra & Milieu BV as Leader’ (“The 

Appellants”) interms of the letter dated 22 September 2005 issued by the 

Director General (Contracts) and in connection with Tender Number 

CT2586/2004. 

 

Submissions of WasteServ Malta Limited (WasteServ.) as the final beneficiary 

of the contract number CT 2586/2004. 

 

1. Appeal dated 28 September 2005 lodged by the Appellants 

 

1.1 In their letter of objection dated 28 September 2005 the Appellants 

present two preliminary objections and submissions in substance per 

criterion.  Addressing each individual criterion for adjudication. 

Appellants assert that the adjudicated points are completely and 

unreservedly subjective and that the scoring has resulted in being at least 

subjective, evidently unequivocal (sic), un-transparent and allegedly 

unjust.  

 

They argue that the point system is equivocal in that either the points are 

attributed on an individual only basis, in which case they contend that 

they should have been allocated maximum points (i.e. 100 points) or on 

a comparative basis in which case they contend that they were not in a 

position to lodge a proper appeal since they were not given access to the 

breakdown of points per criterion awarded to the other bidders. 

 

1.2 The objection then addresses the six technical criteria listed in the 

Technical 

Evaluation Grid published by the Contracting Authority and make a 

detailed own re-evaluation of their claim.  For each criterion, the letter 

of objection distinguishes between the two scenarios described by the 

Appellants themselves above, i.e. either the award of full points or else 

the suggested score in terms of their evaluation of own strengths and 

merits per criterion. 

 

1.3 Appellants further contend that the scope of the present tender falls 

within their full capabilities and proven track record. and therefore they 

ask the Public Contracts Appeals Board (hereinafter “PCAB”) to declare 

that their bid should not have been disqualified and that the process 

should proceed with the opening of their  financial statements. 
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2.  Hearing at the PCAB 

 

2.1  The PCAB held an oral sitting on Friday, 4 November 2005 in which 

following the legal submissions of counsel for appellant and counsel  for 

WasteServ, the PCAB heard the witness of the Chairman of the 

Evaluation Board, Mr. Joseph De Giorgio, of one of the voting members 

of the Evaluation Committee Ing. Aurelio Attard and of Mr. Frits 

Welling from Van der Wiel Infra & Milieu BV, the Leader firm/partner. 

 

2.2  Mr. De Giorgio confirmed the scores reached by the Evaluation 

Committee and explained to the PCAB that the compiled Technical 

Evaluation Grid forwarded to the Appellants prior to their appeal 

represented the average of the scores reached by the five  evaluators. 

The witness explained that the Secretary and himself did not participate 

in the scoring process. He also explained that the external consultant 

Scott Wilson Kirkpatrick Co. Ltd (.Scott Wilson.) was also asked  to  

review  their adjudication following a preliminary report and that in 

terms of the report submitted in these proceedings he felt  comforted by 

the scoring of the  external consultant, in 3 that it attributed in actual fact 

lower points to the Appellants bid than the Evaluation Committee. 

 

2.3  In his examination-in-chief and cross-examination, Ing. Aurelio Attard 

then explained in detail the evaluation process conducted by the  

Evaluation Committee, the internal meetings held, the role of the 

external consultancy firm Scott Wilson and the scoring process. Ing. 

Attard explained that each individual bid was scored against a set of 

objective  criteria  which  in  turn  had  different  weightings  as  shown  

in  the Technical Evaluation Grid. He described in detail how each 

evaluator marked all the bids separately and how the Evaluation 

Committee in view of the highly technical nature of the Employers.  

Specifications in this tender, decided to hold identical clarification 

meetings with all the bidders. 

 

2.4  The last witness to be produced was Mr. Frits Welling, representative of 

the LeaderFirm. Mr. Welling in his examination-in-chief, tried to trace 

the history of Van der Wiel, the achievements, past projects and 

knowledge in the area of landfill management and development. He 

unsurprisingly confirmed that in his opinion his firm should not have 

been excluded from this process since he felt that the bid satisfied the 

criteria set out in the Tender documentation.  Direct reference was made 

to the clarification meeting held with the Appellants, and the witness 

argued that all the documentation asked for by the Evaluation 

Committee in this meeting had been duly submitted by the Appellants.  

In cross-examination however the witness answered that he was not 

present for the said clarification meeting. Mr. Welling also confirmed 
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that experience in gas extraction was relevant for a tender concerning 

aerial emission control and that the two areas where so intrinsically 

inter-related that one could not distinguish aerial emission control from 

gas extraction and 4 management projects. This could not be 

substantiated as Mr. Weling had not even visited the site and was not 

familiar with the scientific Site Investigation Report. (drawn up by Scott 

Wilson), a summary of which was published as an annex to the Tender 

Dossier. 

 

3.  Adoption of correct procedure by the contracting authority and 

exclusion of bid 

 

3.1  As already submitted in Waste Serv .s written pleadings, the objection 

letter filed by the Appellants before the PCAB, does not adduce  ]any  

grounds  of  procedural irregularity or other defects in the process of 

evaluation and subsequent adjudication of the individual tenders in 

terms of their respective bids. Appellants fail to indicate any single 

instance where the conduct of the Evaluation Committee or the 

Contracting Authority was in breach of the provisions of LN 177 of 

2005 or the pre- existing public contracts regulations1 

 

3.2  Indeed, the Evaluation Committee, composed of five voting members, 

the Chairman and the Secretary, was duly appointed by the Director 

General (Contracts) in terms of the said Legal Notice, conducted its 

proceedings in strict compliance with the provisions of the applicable 

procurement legislation and the terms and conditions of the Tender 

Dossier, and inter alia held open and identical clarification meetings 

with all the bidders. Throughout the whole process, not only has the 

contracting authority through its Evaluation Committee complied with 

the letter and the spirit of the law, but it has acted in accordance with 

best practice in the field of public procurement and with maximum 

transparency. 

 

1 LN 299 of 2003 (as amended) 5 

 

3.3  This is directly recognised by the Appellants in their appeal. Whereas 

they object to the fact that their bid was ‘not among the selected ones 

since it has been adjudicated as technically non-compliant because it 

obtained 60.40 points whilst the minimum requirement was that of 70 

points in terms of the letter of the Director General (Contracts), they do 

not contest that the procedure was in fact conducted fairly and in 

accordance with the law.  This appeal is thus merely a weak attempt to 

replace the evaluation process conducted by the Evaluation Committee 

with a different appreciation of the offer they submitted, since the 

Evaluation Committee has excluded their offer. 
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3.4  In their appeal, the Appellants allege that “the adjudicated points are 

completely and unreservedly subjective. Other than the description as 

given in the tender documents, there is no objective system for 

adjudicating points.” This assertion is both misleading and factually 

incorrect for the following reasons: 

3.4.1  Whereas contrary to what has been alleged by the Appellants, there is 

absolutely nothing intrinsically irregular, illegal or otherwise unfair in a 

subjective award of points by the individual evaluators in terms of their 

collective remit, it is utterly incorrect to assert that in this process there 

was no objective benchmark or ruler for the evaluation of the individual 

bids and their respective scoring for adjudication purposes.  As the 

Appellants are well aware, and as was amply proven in the oral hearing 

in front of the PCAB, the Contracting Authority published a ‘Technical 

Compliance Grid’ (as part of the Tender Dossier) in which the six 

objective criteria for adjudication and their respective weighting in terms 

of percentage points were clearly set out. According to the Tender 

Dossier, in order for a tender to be declared as technically compliant and 

therefore later to 6 be adjudicated in terms of  the financial proposals, a 

tender had to score  a minimum of 70 points out of a possible 100.

 

3.4.2  These points were in turn clearly divided as follows: (a) 20 points for 

experience as a Contractor, (b) 15 points for Personnel, (c) 5 points for 

Equipment, (d) 35 points for Method Statements, (e) 15 points for the 

Work Programme and (f) the final 10 points for the Quality Assurance 

system in place. 

 

3.4.3  In the corroborated evidence given by members of the Evaluation 

Committee, both voting (Ing. Aurelio Attard) and non-voting (Chairman 

Mr. Joseph De Giorgio), each tender was individually marked with 

respect to each one of the six criteria above-mentioned and a final 

comparative exercise was then undertaken in order to streamline scores 

and to ensure uniformity of judgement.  Appellants weregiven a copy of 

a compiled Technical Evaluation Grid showing an average of their 

scoring per criterion and the total scores of the other participating 

bidders. 

 

3.4.4  If, as is clearly the case, there was therefore  (1) no irregularity or breach 

of procurement legislation by the Contracting Authority whilst at the 

same time, (2) the Evaluation Committee has used an objective set of 

criteria against which to score the individual tenders submitted in 

response to its call for offers, the Appellants objection evidently rests 

solely on the fact that they disagree with the result of what is termed in 

their appeal as the subjective evaluation of the evaluators.  This 
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argument is tantamount to an unacceptable attempt at replacing the 

discretion of judgement entrusted by law and in terms of the Tender 

Dossier to the Contracting Authority and the Evaluation Committee 

appointed by it. 

 

3.4.5  Such evaluation of the individual merits of each tender, when one 

considers the provisions of the Employer’s Requirements and the 

peculiarities of the particular project, ought not be disturbed by the 

PCAB unless there is a fundamental error of judgement or for instance 

gross negligence on the part of the Contracting Authority in the 

adjudication process.  This is evidently not the case in this instance, as it 

has not even been alleged by the Appellants let alone proved.  In 

addition the PCAB should even more refrain from reviewing on its 

merits decisions reached by evaluation committees in contracts (as the 

present services contract), where there are strong complex and technical 

elements which are best adjudicated by the persons appointed by the 

Director General (Contracts) and who ave hands-on access to all the 

technical documentation and the specifications of the particular project. 

 

3.5  In addition, WasteServ Malta Limited, respectfully submits that it does 

not have to prove in these proceedings that the Contracting Authority 

has acted correctly and that the adjudication process was open, 

transparent and fair by for instance proving that the scoring was correct 

and not capricious. 

 

The burden to prove otherwise in these proceedings clearly rests on the 

Appellants. But Appellants have instead limited themselves to try to add 

to the terms of their original bid by discussing its merits and reviewing it 

all over again at the oral hearing, in a direct attempt at trying to show 

that the total score of 60.40 attributed on average by the five members of 

the Contracting Authority.s Evaluation Committee was wrong. 

  

3.6  In these circumstances and in order to reaffirm that the PCAB should 

never disturb the decision of the Director General (Contracts) unless it is 

convinced that such decision is fundamentally flawed or otherwise 

contrary to the applicable public procurement regime, WasteServ 

however feels that in these circumstances it should address particular 

grievances indicated by the Appellants in their letter of objection.  This 

will enable the PCAB to ascertain that not only was the process 

conducted in accordance with the public contracts regulations but that 

the exclusion of the 8 Appellant.s bid is furthermore justifiable in 

objective terms.  An example of this is the objection to the scoring done 

by the Evaluation Committee on the first criterion, i.e. the experience as 

a contractor. 
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3.7  In their letter of objection, Appellants claim that: 

 

“Objector has a proven track record and long term experience with 

complex projects similar to the Rehabilitation of Landfill project on 

Malta. In the letter from client on the Clarification Issue (2) dated July 6 

2005 (reference 5156-1/RK/GW), further reports were submitted on 

similar projects to which he (Leader) was Main Contractor in the past. 

Objector therefore has easily succesfully completed 2 similar projects 

(as the Malta project) over the last 3 years as a Main Contractor. We 

refer to the following projects that can be regarded as ‘similar’ to the 

Malta project: 

- Project Yanzoabang China 

- Project Villa Dominico Argentina 

- Project Landfill Bandeirantes Brasil 

- Project Landfill Boldershoek The Netherlands 

- Project Landfill and Biogas Ecopark De Wierde The Netherlands 

- Project Waste Water Treatment Plant Den Bosch The Netherlands 

- Project Environmental Project Landfill Drachstervant The Netherlands 

- Project Environmental Project Maarssen The Netherlands 

 

Client complies completely with this criterion. If we had to apply the 

individual only basis the full 20 points should be awarded, if we had to 

apply the comparative basis once tender 3 has a full four (4) times the 

required experience he should still beattributed at least 18 (instead of 

12.4) points. 

3.8 Mr. Welling then, in his evidence argued that his company has vast 

experience around the world in gas extraction and landfill rehabilitation 

projects, without distinguishing between aerial emission control and gas 

extraction projects.  This clearly reflects the way in which Appellant.s 

offer was compiled.  It is respectfully 9 being submitted that the 

Appellants compiled their bid by means of a simple exercise in trying to 

fulfil the minimum standards set out in the dossier without little 

reference to the Employers. Requirements, which in terms of the tender 

documentation itself form an essential part thereof. The failure to 

appreciate the difference in the nature of the projects is one such 

example, both in the bid and in Mr. Welling.s oral evidence. The 

requirements of this tender call for more than just conventional gas and 

leachate management systems. 

 

3.9 The disused Mag tab, Qortin and Wied Fulija landfills have undergone 

a detailed scientific site investigation as documented in a four-volume 

publication commonly referred to  as the Scott Wilson Report. This 

work consisted of  a thorough investigation of the waste masses, 

measurement and monitoring of aerial emissions, sea and  groundwater 
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quality  and temperature profiles to form a characterisation of each site.  

These studies were used to assess the impact that each landfill is having 

on the surrounding environment currently and potentially in the future 

should there be no intervention.  The tender documentation was 

therefore the result of these reports.  In view of the particular nature of 

the project, quite unique in its mix of different waste streams, given the 

size, the slopes and the problems which may surface in treating gas 

extraction experience in novel gas emission control or innovative 

projects were therefore a must.  Conventional gas and leachate 

management systems like those submitted by the Appellants do not 

completely address the requirements of this tender. 

 

3.10  Points 4.12 to 4.14 above refer only to one criterion for adjudication. 

Experience as contractor  (20 points).  Problems with the Appellants. bid 

are evident in all the other criteria, which Wasterserv does not feel it is 

proper to address in these 10 proceedings, which Appellants have tried 

to transform into a sort of  open  fishing expedition.. 

 

3.11  In addition, although also not bound to do so, the Evaluation Committee, 

in order to further  ensure the correctness of the scoring process and of 

the individual evaluation by the Committee of the individual bids, has  

also commissioned an external review of the whole process by the  

consultancy firm Scott Wilson.  A summary of the general findings of 

the external reviewers in connection with the Appellants.  Tender was 

attached to WasteServ’s written pleadings.  With respect to the same 

criterion (experience as contractor) mentioned above, Scott Wilson 

describe the Appellants bid in the following terms: 

 

In addition to the management of landfill gas or flaring and power 

generation experience of complex sites requiring a range of options 

including innovative collection and treatment systems similar to the 

particular requirements of the sites in Malta was required. 

Van der Wiel is a Dutch company within the WWS consortium. It can 

claim a historyof conventional lndfill gas extraction projects for flaring 

and power generationincluding some large projects in South America 

and Asia. No evidence is provided to demonstrate experience of more 

novel gas emission control or innovative projects. Much of the evidence 

provided is for smaller schemes and some relates to leachate 

management and treatment. 

Van der Wiel is the lead partner in the consortium and the company 

responsible for the landfill gas works. The other partners (Bonnici and 

rar) have very limited relevant experience of landfill engineering for 

their roles and will be reliant on WdW for training and guidance.  There 
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is no work experience detailed for rar Limited.  The experience 

detailed for Bonnici Brothers Limited is predominantly limited to civil 

engineering works, namely road construction, trenching and general 

civil engineering works. 

 

The overall score of 12/20 reflects the lack of experience in similar 

situations withthe development and deployment of novel treatment 

systems in addition to the inexperience of the junior partners. [emphasis 

added]. 

  

3.12  For this particular criterion the Evaluation Committee awarded the 

Appellants 12.4 points over 20; 

 

3.13  Contrary to what was alleged and not substantiated by the Appellants in 

the oral hearing, the Scott Wilson Evaluation Report dated 

10 October 2005 addresses all the award criteria and the issues 

addressed by the Appellants in their appeal and in each section offers a 

significant degree of comfort to the  decisions  reached  by  the 

Evaluation Committee as in the case of .experience as contractor 

addressed above. 

 

3.14  It is beyond the scope of these submissions to address each criterion and 

to compare the scoring on the basis of which the Director General 

(Contracts) issued the letter of the 22 September, however the 

exhaustive way in which the external reviewer has addressed these 

criteria leaves little room for doubt that the Appellants bid had to be 

rejected in that it substantively failed to satisfy the Employer’s 

requirements. 

 

4.  WasteServ Malta Limited and CT 27/2005 

 

4.1  Whereas WasteServ Malta Limited has participated in these appeal 

proceedings by filing a written reply to the objection, by taking an active 

role at the oral hearing and by presenting  these submissions, it has to be 

stressed again that in terms of the applicable public procurement 

regulations and Volume 2 of the Tender Dossier, it is not the 

Contracting Authority. As the final beneficiary of the proposed works 

12 contract  for aerial emissions control works in connection with the 

rehabilitation of Mag tab, Qortin and Wied Fulija Landfills, it is in 

addition not interested in selecting one particular tenderer and not 

another. 

 

4.2  The final beneficiary however, entrusted with the successful 

implementation of its own projects, budgeting and the financing of its 

own projects, has an interest in ascertaining that the contract is awarded 
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to the tenderer who presents the most advantageous offer, in line with 

the Tender Dossier.  Such award will ensure strict compliance with the 

Employers. Requirements and will enable the final beneficiary to meet 

targets relating to delivery, to budget correctly for the project and to 

account for the utilisation of funds deriving from the European 

Commission. 

 

4.3  From the bid documentation submitted by the Appellants in response to 

the EU contract notice published by the Director General (Contracts) in 

this case, and from the evidence produced in these appeal proceedings, 

the Tenderer which presents the most economically advantageous bid in 

terms of Article 31.3 of the Tender Dossier and which is in compliance 

with the Employer.s Requirements is evidently not the Appellant. 

 

4.4  For these reasons, it is submitted that the appeal lodged by the  

Appellants WorldWaste Solutions  Malta/Van  der  Wiel Infra  & Milieu 

BV as Leader, should be dismissed. 

 

 

 

 

Dr Stefan Frendo Dr Antoine Cremona 
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Appendix C

 

Additional Written Submissions by WasteServ Malta Limited in 

connection with Appeal lodged by World Waste Solutions re: Tender 

Number CT2586/2004 published by the Director of Contracts. 

 

 

WasteServ Malta Limited, as the final beneficiary of Tender No. CT2586/2004, 

refers to the written submissions filed with the Secretariat of the Public 

Contracts Appeals Board (PCAB) yesterday 21 November (11:26 am) and in 

addition respectfully submits that: 

 

1. Contrary to what is stated in the written submissions filed by the 

Appellants, it has to be stressed once again that WasteServ Malta 

Limited (WasteServ) is not the Contracting Authority. The Contracting 

Authority in this case is the Director General (Contracts) in terms of 

LN 177 of 2005 and in terms of the draft contract contained in Volume 2 

of the Tender Dossier (page 1 hereby attached and marked as Doc.WM 

1 for ease of reference). WasteServ is only the final beneficiary of this 

public works contract and is only interested to see that the contract is 

awarded by the Director General (Contracts) to the most economically 

advantageous bidder in terms of the Tender Dossier, particularly the 

Employers’ Requirements; 

 

2. In their written submissions the Appellants make a series of illogical, 

unreasonable and unfounded allegations in particular with respect to 

what they call ‘lack of objectivity, equality and transparency in the 

contracting authority’s conduct’ which do not feature as a basis of their 

Appeal dated 28 September 2005. They argue that the contracting 

authority breached the duties of equality and non-discrimination and 

quote case-law of the European Court of Justice (ECJ) and the Court of 

First Instance (CFI) in Luxembourg to which this side fully subscribes. 

 

It has to be pointed out that it is inadmissible and utterly offensive at this 

late stage of the proceedings to adduce fully unsubstantiated and 

unproven allegations of discrimination or inequality in treatment. These 

proceedings which have started off as an open ‘fishing expedition’ by 

the Appellants are now being turned into a mud slinging exercise which 

is completely unacceptable and can in no way be sanctioned by the 

PCAB.  
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WasteServ is fully aware of the relevant public procurement legislation 

and the various pronunciations of the ECJ on the correct interpretation 

thereof. Appellants however should not have merely quoted these 

judgements. They should have clearly proven by means of documentary 

evidence, witnesses and other admissible evidence how and in what 

exact terms these principles have been breached by the Director of 

Contracts as the contracting authority in this procurement process. 

Instead, they purposely use judgements relating to cases in which the 

ECJ and the CFI were presented with facts attesting discrimination or 

inequality of treatment in a most feeble attempt to substantiate their 

submissions. 

 

In these proceedings, the burden of proof clearly rests on the Appellants 

to prove that the Director General (Contracts) treated the equal 

unequally; that he discriminated in favour of other bidders and that his 

judgement supported by the Evaluation Committee and the General 

Contracts Committee and comforted by the external consultancy firm 

Scott Wilson, was arbitrary. Not a shred of evidence was presented in 

this respect. It is, with all due respect, a failed fishing expedition. 

 

WasteServ therefore submits that, primarily these new allegations are 

inadmissible at this stage. Secondly, in any case there was in real terms 

absolutely no form of discrimination whatsoever between the tenderers 

and that in any case this is clearly an unacceptable attempt at misguiding 

or in a way put pressure on the PCAB to reverse the decision of the 

Director General (Contracts). Indeed, the whole process was completely 

transparent and in accordance with best practice in the field of public 

procurement. The Evaluation Committee held clarification sessions with 

all bidders and had its proceedings reviewed by an external consultant 

which is even more than what is generally expected from an evaluation 

committee. Finally in any case, if the Appellants felt that there was some 

form of discrimination, the burden of proof clearly rested on them to 

prove such discrimination or lack of objectivity. 

 

3.  The Appellants in their submissions (page 5, para.2) argue that the 

PCAB ‘is not in a position to verify that the Evaluation Committee of 

the Contracting Authority precluded any risk of favouritism or 

arbitrariness’. This is not the case as the PCAB has the whole set of 

documentation in the file forwarded by the Contracts Department.  This 

was already made amply clear at the oral hearing by the Chairman of the 

PCAB. In addition it was also clear that the Chairman himself at the said 

hearing worked out the averages shown in the Technical Evaluation 

Grid, in order to verify that it indeed represented averages. 
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4.  Appellants also argue in their written submissions that the criteria for 

award as stated in the Tender Document are ‘completely unworkable’. 

This is an unsubstantiated allegation which in any case remains 

unproven. However, even if for argument’s sake, and for that purpose 

alone, it were conceded that the criteria were indeed unworkable, they 

were in any case the same for all potential bidders (and thus no 

discrimination whatsoever can be alleged) and were made public well in 

advance of submission of the bids. The Appellants, by submitting a bid 

in response to the tender documentation containing those criteria which 

they term ‘unworkable’ ratified the dossier itself and created a quasi-

contractual relationship with the contracting authority wherein they 

agreed to be adjudicated in terms of the Tender Dossier. It has to be 

stressed again however that these allegations were in any case not in the 

least proved in current proceedings. 

 

5.  With respect to the principle of transparency, Appellants quote the 

Consorzio Aziende Metano case (page 5 para. 1) and specifically quote 

the Advocate General in the following terms: ‘[the principle of 

transparency also comprises, for example the demonstrability of 

decisions taken by contracting authorities.’ At the same time, they argue 

that failure by the Director General (Contracts) to disclose the points 

awarded to the other bidders. This reasoning is clearly flawed and 

misleading. The opinion of the Advocate General in Consorzio Aziende 

Metano clearly does not refer to disclosure or demonstrability of the 

points awarded to other bidders but to own points and scoring which 

was in turn duly provided by the Director General. Indeed, the 

contracting authority has scored the individual bidders separately and 

the points afforded to other bidders had and have no relevance 

whatsoever for the purposes of each tenderer. In addition public 

contracting authorities in public procurement processes are clearly 

bound by strict duties of confidentiality vis-à-vis all the bidders and 

cannot therefore disclose such scores prior to final award of the contract. 

 

6.  Finally, with as regards the assertion that upon objective assessment of 

their bid, Appellants should have been awarded full points, suffice it to 

say that evidently every interpretation (even of Tender Dossiers) has 

naturally to be drawn to its logical conclusion. The Appellants’ 

interpretation of the provisions of the tender dossier would, in the first 

place, lead to the virtual annihilation of the evaluation exercise in the 

procurement process since, according to them, whosoever satisfies 

minimum criteria are to automatically obtain maximum points. This 

would lead to the absurd result that if, for instance, five bidders were to 

satisfy the minimum criteria (and therefore be awarded full points 

according to Appellants) the contract would have to be concluded with 

five contractors! Evidently this is not the purpose of the whole process 
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which, on the contrary, is meant to lead to the award of the contract to 

the bidder tendering the most advantageous offer in line with the 

requirements. WasteServ humbly submits that it need not address this 

point further. 

 

These are the final submissions which are being presented by WasteServ Malta 

Limited as the final beneficiary of the Contract number CT2586/05 in terms of 

the minutes of the last hearing before this Board on 4 November 2005. 

 

 

 

 

 

 

_______________________   ______________________ 

Dr. Stefan L. Frendo     Dr. Antoine Cremona 

 

This Board, 

 

having noted that the appellants, in terms of their “reasoned letter of 

objection” dated 28 September, 2005 and also through their verbal 

submissions presented during the public hearing held on the 

21 November, 2005, had objected to the decision taken by the General 

Contracts Committee;  

 

having established that the appellants have mentioned various areas where 

they should have been awarded full, or at least very high, marks; 

 

having examined whether sufficient grounds have been brought forward 

which could have resulted in a decision to re-examine the technical 

considerations of the Adjudication Board; 

 

having taken note of the fact that the appellants’ main rationale of the 

appeal appears to lie on the premise that once a bidder achieves the 

standards required by the tender specification, full marks should be awarded 

and that anything else which is subjective lacks transparency; 

 

having established that the point system tends to allow examiners a latitude 

of discrimination as a result of which they are required to use their 

subjectivity; 

 

having noted that the appellants have also brought forward the plea that 

there must exist a verification of the absence of any risk of favouritism and 

arbitrariness, as a corollary of the principle of transparency; 
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having established that the contents of the Tender Document were clear and 

unequivocal and the appellants had not aired any preliminary reservations 

against such contents as well as the procedure to be used during 

adjudication; 

 

having allowed appellants to put forward their arguments freely both during 

the official sitting and in writing as well as giving them every opportunity 

to prove abuse of discretion or favouratism by the evaluating officers; 

 

having examined and also interpreted the Tender Document as well as the 

written submission presented by all interested parties  

 

reached the following conclusions:- 

 

1. the PCAB cannot take upon itself the re-evaluation of decisions taken at 

the level of the Adjudication Board unless clear evidence, or at least grave 

suspicions have resulted, during the sitting of the Board, of incorrect 

procedures or interpretations adopted by the Adjudication Board; 

 

2. If the client had wanted a scenario wherein once a bidder achieves the 

standards required by the tender specification, full marks should be 

awarded, the client might easily have adopted a yes/no type of grid, 

namely, either black or  white;  in  other words  devoid of subjectivity.  

Instead the present grid was adopted which clearly requires a point system 

to be allotted by a number of individual examiners that are averaged out at 

the end to produce the final recommendation.   The procedure clearly 

implies a competitive element and negates the yes or no reasoning brought 

forward by appellants; 

 

3. In this instance, the appeal that there was not sufficient objectivity and that 

the process was subjective and not transparent is not sufficient to invalidate 

the tender award in view of the fact that this Board recognises that a 

latitude of discrimination is granted thus supporting rational subjectivity 

during adjudication stage; 

 

4. The point raised by appellants regarding the fact that there must exist a 

verification of the absence of any risk of favouritism and arbitrariness, as a 

corollary of the principle of transparency is considered to be pointless as 

this is precisely what the PCAB is about; 

 

5. Any protest regarding the procedure to be used during adjudication should 

have been brought forward before the closing date for submission of 

tenders.  It is to be noted that one is expected not to enter any competition 

where the rules are known ‘a priori’.  This Board feels that, in similar 
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circumstances, it is futile for any participant to claim that the rules were not 

clear; 

 

6. In this Board’s opinion the appellants failed to prove any abuse of 

discretion or favouratism by the evaluating officers and, as a result, in 

conclusion, the PCAB feels that the appellants have not managed to bring 

forward sufficient proof that the adjudication procedure was flawed or that 

any favouritism was exercised and as a consequence finds against the 

appellants. 

 

In consequence to points 1 to 6 above, this Board has decided to reject the 

appeal. 

 

Furthermore, this Board recommends that the appellants should not be 

refunded the amount deposited in lodging this claim. 

 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

E. Muscat 
Member 

 

 

9 December 2005 
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PUBLIC CONTRACTS APPEALS BOARD 

 

Case No. 54 

 

Re: CT 2137/2005, Advert No. CT 193/2005 

Tender for the Development of a Management Information System for the 

Occupational Health and Safety Authority, Malta 

 

An invitation to potential participants to take part in the open tender procedure 

relating to the development of a Management Information System for the 

Occupational Health and Safety Authority, Malta was issued by the Contracts 

Department following a formal request received by the Malta Occupational 

Health and Safety Authority (OHSA). 

 

The estimated cost of this tender was Euros 166,000 (equivalent to 

approximately Lm71,000). 

 

In total, three (3) offers were submitted by tenderers on closing date for 

submission of offers which was 4 August 2005.  Following notification 

received from the Contracts Committee stating that their offer was not accepted 

as it was considered “…not technically compliant because it only obtained 

45 points whilst the minimum requirement was that of 80 points”, and that the 

contract was awarded to Messrs Holistic Technologies Ltd, 

Messrs Megabyte Ltd. filed a Notice of Objection on 12 October 2005 against 

the said award. 

 

The Public Contracts Appeals Board (PCAB) made up of Mr. Alfred Triganza 

(Chairman) and Mr Anthony Pavia and Mr Maurice Caruana who acted as the 

other Members, convened a public hearing on 23 November 2005 to discuss 

this objection. 

 

Present for the hearings were: 

 

Megabyte Ltd 

Mr James Forte 

Dr Albert Grech LL.D. 

 

Holistic Technologies Ltd 

Mr Simon Bonanno – Managing Director 
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Evaluation Committee 

 

Mr David Saliba - Chairperson 

Ms Gertrude Farrugia - Secretary 

Mr Cedric Camilleri - Member 

Mr Silvio Farrugia - Member 

Mr Kevin Gauci - Member 

 

After the Chairman’s brief introduction, Megabyte Ltd’s representatives were 

invited to explain the motive that lead to their objection.   

 

Dr Albert Grech, the appellants’ legal representative, said that it was very 

difficult for them to rebut what the Department of Contracts had communicated 

to them because it was only stated that Megabyte ‘obtained 45 points whilst the 

minimum requirement was that of 80 points’. As a result, Dr Grech claimed 

that it was indispensable for the appellants to know the reasons why their offer 

was not accepted. 

 

Mr James Forte, from the same Company, said that the Development Request 

for a Management Information System (MIS) for the Maltese Occupational 

Health and Safety Authority (OHSA) was issued by the Department of 

Contracts on 3 June 2005.   According to Mr Forte, Megabyte Ltd submitted 

their proposal, which included software and hardware for servers, in August 

2005.  Furthermore, Mr Forte stated that, subsequent to some kind of analysis 

by the Contracts Committee, on 23 September 2005 the Director General 

Contracts informed Megabyte Ltd that the tender was not accepted because it 

was not technically compliant as it only obtained 45 points whilst the minimum 

required was that of 80 points.  On 12 October 2005 they submitted their 

objection because they were of the opinion that their proposal met the tender’s 

requirements. 

 

Mr David Saliba, representing OHSA, said that Megabyte Ltd lodged their 

appeal because unfortunately the Department of Contracts did not 

communicate the reasons as to why their offer was not compliant with the 

tender’s requirements. He concurred with the appellants’ claim that, had the 

Authority (OHSA) provided more plausible and reasonable explanations, the 

position would have been clearer to one and sundry.  Mr Saliba said that, 

following the receipt of Megabyte Ltd’s objection, OHSA prepared a resume’, 

wherein they highlighted shortcomings in Megabyte Ltd’s proposal in order to 

demonstrate in a tangible manner, why they did not agree with Megabyte’s 

statement regarding the technical validity of their proposal.  

 

In reply to the appellants’ claim that their offer was cheaper than that of 

Holistic Technologies Ltd, Mr Saliba explained that the price of Megabyte 

Ltd’s offer was still unknown because the financial package was still sealed.  
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At this point, he tabled the relative sealed envelope as evidence and also 

presented a resume’ in point form regarding Megabyte Ltd’s shortcomings. 

 

Mr Saliba, in his capacity of Chairman of the Evaluation Committee, testified 

that points 1, 2 and 3 of the 10 points mentioned in the document he had tabled 

earlier, were immaterial and were not even considered for evaluation purposes.  

As a consequence, Mr Saliba emphasised that such points did not ultimately 

affect the Committee’s decision to exclude Megabyte’s offer.  This statement 

was verbalised on Dr Grech’s request. 

 

Mr Saliba proceeded by saying that in clause 3 (d) under Instruction to 

Tenderers for Service Contract it was specified that  ‘A tenderer shall include 

in his tender a statement of the undertaking’s turnover and its turnover in 

respect of the products, works or services to which the contract relates for the 

three previous financial years.’  He said that Megabyte did not supply any 

statement of account.   

 

When the appellants’ representatives were asked to comment on this issue, Dr 

Grech replied that they had taken note of what was stated. 

 

The Chairman of the Evaluation Committee said that in clause 2 – Timetable 

under Instructions to Tenderers for Service Contracts it was clearly indicated 

that no interviews would be held with tenderers.  He contended that in their 

tender dossier Megabyte made reference to negotiations.  Mr Saliba maintained 

that they wanted clear statements and as a specific example he mentioned the 

two options for computer servers which he claimed were offered subject to 

negotiations.  Dr Grech intervened and pointed out that in the tender dossier it 

was not indicated whether they required a single or dual server.   

 

With regards to Megabyte Ltd’s contention that their offer was cheaper than 

that of Holistic Technologies, Mr Saliba said that Megabyte Ltd’s offer was 

still sealed because they only evaluated their tender on technical grounds.   

 

When Dr Grech referred to paragraph 6 The Hardware in Megabyte Ltd’s 

offer, wherein it was stated that ‘The hardware configuration we are 

proposing is based on HP technology. In our bid we are including the price 

for Option 1 which is a single server configuration.  Should the OHSA wish 

to consider a dual node cluster we have included Option 2’, Mr Saliba 

pointed out that in their bid they included the price of Option 1 only and that 

no price was given in respect of Option 2.  This was confirmed by Mr Forte, 

representing Megabyte Ltd. 

 

At this stage Mr Saliba proceeded by making reference to Warranty issues, 

stating that under clause 4.2.1.’ Warranty’, it was specified that: 
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‘a) The successful contractor is to warrant that all system deliverables 

(including the server) are free from hardware and software defects and is 

obliged to carry out all necessary fixes at no additional cost to the 

Occupational Health and Safety Authority. 

b) This warranty period is to be valid for one year from final acceptance of 

the system by the Occupational Health and Safety Authority.’ 

He said that in Megabyte Ltd’s offer under para 3.1 Warranty sub-paragraph 

3.1.1 Application Software it was stated that: 

 
‘The warranty period normally provided for bespoke developed software is that 

of 90 days which commences on User Acceptance of the system, as once this 

warranty has expired, the customer may request the repair or replacement of 

any defective software under the terms of the Maintenance and Support 

contract.  However, to satisfy the request of the OHSA, Megabyte would be 

prepared to revise the duration of the warranty period to 1 calendar year. 
 

Mr Saliba claimed that the above showed that Megabyte Ltd offered only a 

warranty period of 90 days whilst OHSA requested 365 days.  Apart from this 

Megabyte indicated that the 90 days would start from the ‘user acceptance’ 

whilst according to the Tender Dossier the 365 days had to commence from the 

‘final acceptance’.  He maintained that there was a difference between these 

two acceptances because, as the project was to be implemented in various 

phases, the fact that a module was accepted did not mean that the final system 

was accepted. Moreover, he contended that, if Megabyte Ltd were so prepared 

to revise the duration of the warranty period to one calendar year, they could 

have stated this as part of the offer and included it as a side note. 

 

In his final comments on the warranty issue, Mr Saliba alleged that Megabyte’s 

proposal could entail extra charges and they wanted a one year warranty 

without incurring any additional costs. It was pointed out that these terms of 

reference were written after taking into consideration OHSA’s financial limits. 

 

The same witness said that in the terms of reference under clause 4.2.2 System 

Maintenance and Support Agreement it was stated that: 

 
‘a) The successful contractor is obliged to maintain the system for at least 

two (2) years after completion.’ 
 

The Chairman of the Evaluation Committee said that Megabyte Ltd. provided a 

sample agreement and requested negotiations during the contract. He clarified 

that Megabyte Ltd. were penalised only because they failed to provide what 

was requested. 
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Mr Saliba said that clause 4.2.4 Source Code under the Terms of reference it was 

specified that ‘After the Management Information System has been completed, 

the contractor will supply all source codes necessary for the IT staff to be able to 

effect certain changes to the Management Information System.’ This was stressed 

once again under clause 8.2 Special requirements wherein it was stated that 
‘Notwithstanding the fact that the OHSA shall reserve the right to make all or 

any alterations to the system by using the source code, the successful tenderer 

shall deliver all and any training on the effective use of such a system.’ 

 

In Megabyte’s offer under paragraph 3.4 Source Code it was stated that 
‘Megabyte finds no issue with supplying the Customer with the source code 

which is required for the Customer’s IT Staff to be able to effect certain 

changes to the Management Information System.  However, Megabyte retains 

the property of the IPR and makes available the source code strictly for 

maintenance purposes of the system only.  Notwithstanding this, one would still 

have to find a suitable arrangement that would allow the IT Staff to carry out 

changes as well as Megabyte to continue supporting and maintaining the 

system without either party hindering the other.’ 

 

He claimed that the source code was fundamental because this would allow 

OHSA staff to effect changes to the system without breaching any copyright 

laws.  He contended that what Megabyte offered was different from what was 

requested and that the other companies offered the supply of source codes 

without any conditions or restrictions. 

 

In reply to Dr Grech’s question, the witness declared that the tender document 

did not specifically request the IPR (Intellectual Property Rights) and that it 

was only mentioned by Megabyte Ltd. 

 

Mr Forte explained that they wanted to find ‘suitable arrangements’ for both 

parties because they did not want to encounter any problems in the future due 

to modifications carried out by OHSA staff if, eventually, they were asked to 

intervene on the system. 

 

When Mr Saliba was asked by the PCAB to state whether he was still of the 

same opinion after having heard Megabyte Ltd’s representative’s clarification 

regarding the Company’s insistence to retain the property of the IPR whilst 

making available the source code strictly for maintenance purposes of the 

system only, the Chairman of the Evaluation Committee replied that in view of 

the fact that Megabyte Ltd’s statement was not all that clear, it was easy for 

anyone to misinterpret the actual implication of such statement. At this stage, 

the PCAB explained that, this was a classical case where, in the prevailing 

circumstances, such matter could have been clarified during the evaluation 

process. 
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Dr Grech reiterated that they were clear in their submission because they 

confirmed that they were going to continue supporting and maintaining the 

system and that Megabyte Ltd did not request any additional financial claim for 

this purpose. 

 

With regards to the issue of ‘training’, Mr Saliba said that under Clause 8.2 

Special requirements of the Terms of reference it was specified that ‘The

Contractor shall deliver training to a minimum of 2 and a maximum of 5 

OHSA staff.  The duration of this training shall be of a minimum of 5 to a 

maximum of 10 working days according to the need.’ 

 

In Megabyte Ltd’s proposal, under clause 3.6 Training, it was stated that,  

 
‘We are assuming that the following user training will be required: 

Technical training of help desk support staff 

Training to OHSA staff’ 

 

He said that Megabyte Ltd did not indicate the type of training they were going 

to give. 

 

At this point, Dr Grech intervened by stating that Mr Saliba had misquoted 

what was written in Megabyte Ltd’s offer because in the document presented 

during these proceedings he wrote that “Megabyte in their bid stated that ‘they 

are assuming that training will be required to OHSA Staff’”.  It was explained 

that Megabyte Ltd’s assumption was not on whether the training would be 

required or not but on the type of training required. 

 

On the PCAB’s request, Mr Saliba said that their contention was on the fact 

that Megabyte Ltd did not stipulate the duration of training and the amount of 

people that would be trained.  Here, his attention was drawn to the fact that 

there was no doubt that Megabyte Ltd were misquoted and misinterpreted and 

that under the same clause it was declared that ‘All training will be provided 

after User Acceptance of the system.’ 

 

Mr Saliba said that under Clause 3.2 Risks of the terms of reference it was 

stated that ‘The principal risk that is identifiable at this stage is the interface 

between the software that is already in place and the new Management 

Information System.’ Mr Saliba said that the term ‘interface’ meant the 

transposition of OHSA’s existing data and documentation onto the new server. 

He contended that Megabyte Ltd failed to indicate how this would be carried 

out Dr Grech said that this was only a statement and therefore Megabyte Ltd 

did not need to be specific in their offer because it was obvious that Megabyte 

Ltd would take that risk. 
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Subsequently, Mr Saliba made reference to Annex III: Organisation & 

Methodology, wherein under 1 Rationale, tenderers were required to submit 

‘An explanation of the risks and assumptions affecting the execution of the 

contract’. 

 

Dr Grech contended that Clause 3.2 Risks and Annex III: Organisation &

Methodology were unrelated because they referred to separate issues 

altogether. 

 

When the PCAB drew Mr Forte’s attention about the fact that in Annex III it 

was specified that the required information had ‘to be completed by the 

tenderer’, the appellants’ representative confirmed that they had explained the 

methodology of the execution of the project and that they did not specify the 

risks and assumptions. 

 

Mr Saliba said that in bullet no 3.MIS Server under12. Deliverables of OHSA-

MIS Scoping Study: High Level Design Specifications, it was specified that the 

Server had to be ‘SQL Server 2005 Enterprise or equivalent’ whilst Megabyte 

Ltd offered the ‘SQL server 2000 Standard Edition’, which was obviously 

different from what was requested. 

 

Mr Forte pointed out that, in his opinion, the server offered by Megabyte Ltd 

would still meet OHSA’s requirements. 

 

Mr Saliba said that under 6.1 Personnel:  Expert 2 – Assistant MIS System 

Programmer of the Terms of Reference it was specified that ‘The programmer 

shall have experience in the working on systems similar to the one required by 

the Occupational Health and Safety Authority.’  He said that in Mr Stephen 

German’s CV it was not indicated that he had previous experience in the 

development of a similar MIS.  The witness said that although the role of both 

Mr Stephen German and Mr Eric Falzon was indicated as ‘MIS System 

Programmer’ they assumed that the latter was the Assistant Programmer. 

 

Mr Forte said that both Messrs Falzon and German were of the same calibre 

and that they were also involved in similar systems and considered to be key 

experts in their field. The same witness explained that, contrary to what was 

alleged by Mr Saliba, under 4. Professional experience, Mr German’s CV 

clearly indicated that he was a Manager Information Systems at the Malta 

Freeport Terminals Ltd between 1994 –2001 and the description included MIS. 

 

After Mr Saliba’s testimony, Dr Grech asked the witness to state how he would 

distribute the points after taking into account that earlier in the hearing it was 

confirmed that the last seven points in Doc A affected the number of points 

awarded to the appellants. Mr Saliba replied that he was not in a position to 

answer because he was a non-voting official in so far the Evaluation Board is 
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concerned.  However, it was explained that the points were given against the 

maximum points as indicated in the Evaluation Grid which was provided by 

the Department of Contracts. He said that the points given under rationale, 

strategy, timetable of activities and key experts by each of the three evaluators 

were consistent. 

 

Finally, the PCAB commented on the ‘points system’ by stating that, whenever 

a tenderer fails to fulfil the requirements as stipulated in the Tender Document, 

such tenderer should not be allowed to continue in the first place and no points 

should be  awarded  with  regards  to  such an item.  One has to realise that a 

clause which stipulates the supply of, for example, a particular server, is either 

met in full or not.  One cannot award any points at all unless the Tender 

Document allows for alternatives where an element of subjectivity is expected. 

In this particular instance, if the type of server was a ‘sine qua non’ then it was 

irrelevant for the evaluators to keep on awarding points on other critical 

clauses.  Mr Saliba, whilst concurring with this statement, yet stated that the 

Committee tried not to award zero points to anyone.  The PCAB begged to 

differ with this line of reasoning. 

 

At this stage, the public hearing was concluded and the PCAB proceeded with 

its deliberations before reaching its decision. 

 

The Board, 

 

having noted that the appellants, in terms of their ‘reasoned letter of 

objection’ dated 12th October, 2005, and also through their verbal 

submissions presented during the public hearing held on the 

23 November, 2005, had objected to the decision taken by the General 

Contracts Committee communicated to them in terms of  the letter dated 

23 September, 2005, informing them that the tender submitted by them 

was not successful since their tender “….was not technically compliant 

because it only obtained 45 points whilst the minimum requirement was 

that of 80 points”. 

having considered appellants’ insistence that their offer was technically 

valid, and was also “….an innovative one, based on state-of-the-art 

technologies and supersedes those requested in the Tender document”; 

having established that appellants’ ‘failure’ was the result of their 

overall (final) score awarded through the ‘Evaluation of technical offers’ 

conducted in terms of Clause 12.1 of the tender documents and as 

determined by the evaluation grid exhibited in Part C of the tender 

dossier; 

 

411 



having taken note of  appellants’ insistence that, for the sake of 

transparency, they should be informed in which aspects they had failed 

to secure the minimum 80-point requirement; 

 
 

having, for the purpose of  establishing whether the evaluation exercise 

was conducted under conditions which guaranteed an acceptable level of 

fair play and impartiality,  heard the evidence obtained under oath from 

the Contracting Authority’s (OHSA’s) representative,  which evidence 

was based on a two-page document listing the 10 aspects which had a 

bearing on the final evaluation result,   but out of which only Points 

numbered   4 through 10 (7 points in all) provided the reasons why the 

Evaluation Committee had penalised the appellants for failing to meet 

the award criteria and the associated weighting detailed in the evaluation 

grid; 

 

having heard the contestations made by the appellants in respect of  the 

said 7 points, in response to the explanations given by the Contracting 

Authority’s representative; 

 

having examined these contestations in conjunction with (a) the specific 

requirements as stated in the tender documents and (b) the respective 

terms and specifications offered by the appellants in their tender; 

 

 reached the following conclusions: 

 

1. The decision to award failing points to the appellants in respect of  

Points numbered 6, 7, 8 and 10,  referring respectively to the following 

sections of the tender documents (Annex B9 b2):- (i) “Source Code”  -  

Clause 4.2.4, (ii) “Training”  -  Clause 4.2.5., (iii)  “Importing of legacy 

data”  -  Item 3 of and (iv) “Qualifications”  -  Item 6.1.1, was based on 

an evaluation which has resulted to the Board to be lacking in the proper 

and valid interpretation of the information supplied and consequently, 

the appellants were unjustly   awarded failing points; 

 

2. The decision to award failing points to the appellants in respect of 

Points   numbered  4, 5 and 9,   referring respectively to the following 

sections of the     tender documents (Annex B9 b2):- (i)  “Warranty”   -   

Clause 4.2.1, (ii) “System Maintenance and Support Agreement”  -  

Clause 4.2.2  and  (iii)  “Server”  -  item number 3 under “12. 

Deliverables” page 30 of Annex II A was based on the Evaluation 

Committee’s correct interpretation of the respective offers submitted by 

the appellants in their tender and consequently, the respective points 

awarded were acceptable to the Board; 
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Particularly, it was proved that in the case of item (iii), the MIS Server 

offered by the appellants was clearly different from the one specified by 

the Contracting Authority in terms of item number 3 under “12. 

Deliverables” on page 30 of Annex II A of the tender documents and, 

consequently, did not meet the specified requirement. Since this item 

represented a requirement which was crucial to the Contracting 

Authority’s overall MIS project expectations, failure on the part of any 

bidder in this respect merited an outright disqualification of the offer, 

without consideration being given to the merits of the offers made in 

respect of the other aspects of the tender;  

 

3. In view of these findings, the Board accepts the outcome of the 

adjudication exercise and, in consequence, rejects appellants’ objection 

to the decision reached by the General Contracts Committee to award 

the contract to Messrs Holistic Technologies Ltd. 

 

The Board has also concluded that the deposit paid by the appellants in 

conjunction with this appeal is not refundable. 

  

Additional Remark 

 

The Board has noted that the evaluation modalities featuring in a number of 

recently issued tenders, including the one under consideration, where use was 

made of evaluation grids which were supplemented by a minimum score 

requirement,  have given rise to a number of  appeals and objections, in view of 

the intrinsic high subjectivity content of these evaluation models.   

 

Given this situation, the Board strongly recommends that, for the sake of 

ensuring a priori that all bidders are treated equally and transparently, the 

aspects constituting the evaluation grids for point-awarding purposes should 

not be of the general and all-encompassing type but should rather be very well-

defined and broken down as far as possible into the respective constituent 

elements.   

 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

M. Caruana 
Member 

 

 

14 December 2005 
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PUBLIC CONTRACTS APPEALS BOARD 

 

Case No. 55 

 

Re: CT 2164/2005, Advert No. CT 125/2005, MCH182/2003 

Nursing Services for the Department of Correctional Services 

(New Forensic Unit) at Mount Carmel Hospital 

 

 

Following a formal request sent on 8 March 2005 by Mount Carmel Hospital’s 

CEO to the Director of Contracts, a call for tenders was published in the 

Government Gazette on the 26 April 2005. The closing date for the call for 

offers was 9 June 2005. 

 

The global estimated value of the contract was Lm70,000. 

 

A total of two (2) offers submitted by different tenderers were analysed by an 

Adjudication Committee.  

 

Following the notification that their Company was not selected, Messrs 

Medicare Services Ltd submitted a formal reasoned letter of objection against 

the decision to award the tender in caption to Messrs. Health Services Group 

Ltd. 

 

The Public Contracts Appeals Board (PCAB) made up of Mr. Alfred Triganza 

(Chairman) with Mr Anthony Pavia and Mr. Edwin Muscat acting as members, 

convened a public hearing on 30 November 2005 to discuss this objection. 

 

Also present for the hearing were: 

 

Medicare Services Ltd 

Dr Peter Caruana Galizia LL.D. 

Dr David Grech MD 

Mr Jesmond Cilia 

 

 

Health Services Group Ltd 

Mr Godwin Bonnici – Managing Director 

Dr Martin Fenech LL.D. 

 

Mount Carmel Hospital 

Mr Edward Borg – Chief Executive 

Mr Charles Degiorgio 
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Following the Chairman’s brief introduction to this appeal, Medicare Services 

Ltd’s representatives were invited to explain the motive behind their objection. 

 

The appellants’ legal advisor, Dr Peter Caruana Galizia, said that both Health 

Services Group Ltd and his clients had submitted the rates for the provision of 

nursing services at Mount Carmel Hospital in accordance with the Schedule of 

the tender document, that is, from Mondays to Saturdays, for Sundays and 

public holidays and for ‘on-call’ coverage. He claimed that according to their 

calculations, the offers submitted by Health Service Group Ltd and Medicare 

Services Ltd amounted to Lm 57, 070 and Lm 56, 056, respectively.  Thus, Dr 

Caruana Galizia claimed that his clients’ offer was Lm 1,014 cheaper.  The 

same lawyer proceeded by drawing the attention of those present that the ‘on-

call’ fees of the two bidders were computed by multiplying their respective 

quoted rate per hour by 24 hours by 365 days because their interpretation was 

that they would be on-call/available all the time during the whole year. 

 

The appellants’ legal representative said that, apparently, there was some 

confusion in the definition of the ‘on-call’ coverage because, during the 

adjudication process, these were initially requested by Mount Carmel 

Hospital’s Chief Executive to submit further information thereon and then the 

matter was referred to and dealt with by the Contracts Department.   

Eventually, his clients explained that the ‘on-call’ rate applicable was 20c per 

call and not ‘per hour’.  Dr Caruana Galizia said that they did not know 

whether the same information was requested from the other bidder as well.  

Also, he claimed that they did not even know the contents of their reply, if 

there was any at all! 

 

The appellants’ lawyer insisted that, once the ‘on-call’ rate was requested in the 

tender document it was incorrect to exclude it from the calculations.  Thus, he 

contended that, if the ‘on-call’ rate was not taken into consideration in the 

selection exercise, then the award was not valid. Moreover, he argued that the 

‘on-call’ rate could not be ignored because, to date, Mount Carmel Hospital’s 

administration has always requested more than two nurses. 

 

Dr Caruana Galizia said that his clients were requesting the issue of a fresh call 

for tenders because (a) there was lack of transparency in the adjudication 

process and (b) the offers were not adjudicated on what was requested in the 

tender document. 

 

Dr David Grech MD said that the ‘on-call’ hourly rate offered in the tender by 

Medicare Services Ltd and Health Services Group Ltd was 20c and 60c per 

hour respectively, and that the tender was awarded after the General Contracts 

Committee requested the tenderers to define what they meant by ‘on-call’ 

coverage. 
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Dr Grech tabled a copy of an e-mail dated 21 June 2005 sent by Mr Edward 

Borg (Mount Carmel Hospital) to Mr Jesmond Cilia (Medicare Services Ltd) 

requesting the Company to furnish information regarding the ‘on-call’ 

coverage.  Dr Grech said that they objected to Mount Carmel Hospital’s CEO 

highly unusual and irregular request to submit the required information via fax 

in his office.  Subsequently, they were informed by the CEO that the matter 

was to be taken up by the Department of Contacts.   On 8 August 2005 they 

received a Telefax Message from the Department of Contracts asking them to 

attend the General Contract Committee meeting on 16 August 2005 to explain 

the ‘on-call’ charge.  Dr Grech said that, in Mr Borg’s presence, Medicare 

Services Ltd’s representatives verbally submitted their clarification regarding 

the ‘on-call’ service charge.  Such information was, subsequently, also 

submitted in writing as requested. 

 

Dr Martin Fenech, representing Health Services Group Ltd., commenced his 

intervention by declaring that there was level playing field because during the 

adjudication stage, even Health Services Group Ltd were requested to explain 

the ‘on-call’ rate and his clients were, also, not aware of Medicare Services 

Ltd’s reply. He said that the General Contracts Committee adjudicated the 

tender on the basis of the explanations given by both parties. 

 

Dr Fenech insisted that the purpose of this appeal was to reveal Health Services 

Group Ltd’s reply regarding ‘on-call’ rates and to convince the board that the 

evaluation process was not transparent. He alleged that the appellants was 

requesting the re-issue of tender so that they could quote lower rates than those 

offered by his clients in this tender.  Dr Fenech claimed that his clients gave all 

the necessary details and proved that they were cheaper not only on the rates 

quoted for Mondays to Saturdays, Sundays and Public Holidays but even in 

respect of the ‘on-call’ coverage.  At this point he exhibited their letter dated 25 

August 2005 sent to the General Contracts Committee. 

 

Dr Fenech said that in paragraph (f) of the said letter, Health Services Group 

Ltd stated that ‘No on-call-charge is applicable if notice is given prior to the 4 

hrs notice given between Monday to Saturday or 6 hrs on Sundays & Public 

Holidays.’  He explained that if the call was made four hours before they would 

not charge anything for the extra nurse/call while the appellants’ lawyer stated 

that they would charge for every call.  As a consequence, Mount Carmel 

Hospital would only pay the basic rate per hour per nurse.   At this stage, Mr 

Godwin Bonnici intervened and added that in cases where more nurses were 

required, Health Services Group Ltd’s offer would prove to be much cheaper 

because the appellants’ basic rate charged for each nurse was higher than theirs 

and so the difference in price would be greater. 

 

At this point, Dr Caruana Galizia reiterated that the Department requested the 

‘on-call’ rate so that they would be available on a 24 hour basis and the other 

416 



417 

party’s offer was different from what was, ultimately, not requested in the 

tender document.  He insisted that the tender was not awarded according to the 

published specifications. 

 

Dr Fenech rebutted the appellants’ allegation regarding the irregularity of the 

tendering process by stating that, if they felt that something was irregular, then, 

they should have immediately asked the Contracts Department to suspend the 

process. Furthermore, he contended that the Hospital’s authorities had every 

right to seek clarifications if something was not clear.  Dr Fenech said that, 

apparently, the allegations of irregularities were made simply because they 

failed to win the contract. 

 

Mr Bonnici declared that on 21 June 2005, Health Service Group Ltd received 

an e-mail sent by Mr Borg and that the information requested (relating to the 

‘on-call’ charge) in the said e-mail was personally presented to the Hospital’s 

CEO during a meeting held on 25 August 2005. 

 

On cross-examination by the PCAB, Mr Borg testified that he, together with 

other managers, was involved in the preparation of the tender which was issued 

by the Department of Contracts.  He explained that although no ‘ad hoc’ board 

existed at Mount Carmel Hospital the evaluation of this tender was made by 

himself in consultation with the Manager, Nursing Services, and other staff 

members. Following this, their recommendations were referred to the General 

Contracts Committee for their consideration.  The Hospital’s Chief Executive 

emphasized that they always followed this procedure in all previous tenders.  

At this point, the PCAB drew his attention that the modus operandi in this 

regard left much to be desired.  As a consequence, Mr Borg was requested to 

liaise with the Department of Contracts to seek advice on the matter. 

 

Continuing with his testimony, Mr Borg said that the tender was issued for the 

provision of two nurses on a 24 hour basis.  However, bidders were also 

requested to quote for the ‘on-call’ coverage because, due to unforeseen 

circumstances, they might be required to provide additional nurses. He 

confirmed that Medicare Services Ltd and Health Services Group Ltd offered a 

rate of 20c and 60c per hour respectively for the ‘on-call’ coverage.  He 

explained that for each extra nurse they were charged the normal rate plus the 

‘on-call’ rate with effect from reporting for work. 

 

Mr Borg said that in the tender document it was specified that:  

 

‘The following coverage will be required: 

Mondays to Saturdays, Sundays and Public Holidays: 

Minimum 2 nurses on a 24 hour basis 
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Additional nurses may be required and these shall be provided within 

less than 4 hrs from Monday to Friday and less than 6 hrs on Sundays 

and Public Holidays.’ 

 

He explained that the six (6) hours and four (4) hours were important because 

the ‘on-call’ charge was applicable if the contracted agency was not given 

enough time to provide the additional nurses required.  Mr Borg said that 

tenderers were requested to provide the hourly rate for ‘on-call’ coverage but it 

was left to their discretion to indicate how they were going to apply the ‘on-

call’ charge because they were prepared to accept other favourable terms.  

However, his attention was drawn to the fact that this was not indicated in the 

tender document. 

 

When the PCAB asked the witness to state whether the hourly rate for the ‘on-

call’ coverage was considered as a fixed cost or a variable cost, Mr Borg 

replied that the ‘on-call’ rate was charged only if additional nurses were 

required and with effect from reporting for work.  He said that during the 

adjudication process they found it very difficult to quantify the ‘on-call’ 

coverage because there were many variables involved. As a consequence, in an 

attempt to quantify the ‘on-call’ coverage in financial terms, he asked the 

following questions (as quoted verbatim hereunder) to the tenderers: 

 

should extra staff be required, how long should the period of notice be 

before the on-call charge becomes effective (reply should be given in 

hours)?; 

 

the duration, in hours, during which the on-call coverage charge remains 

applicable; 

 

is the on-call rate quoted in your tender applicable only to the first nurse 

or to all other extra nurses required? 

 

Dr Borg testified that he had requested the two bidders to submit their reply in 

a sealed envelope and to deposit them in a tender box by not later than Friday         

24 June 2005 12 o’clock noon.  He said that, at first, Medicare Services Ltd 

appeared to be satisfied with this procedure because, on 22 June 2005, Mr 

Jesmond Cilia sent an e-mail wherein he thanked him for the transparent 

method he had chosen to conduct the issue and also asked him to be present for 

the opening session. Dr Caruana Galizia intervened to point out that, according 

to the e-mail sent on 21 June 2005, they were requested to fax the requested 

information to his office. 

 

Continuing, Mr Borg testified that, the day after, they received correspondence 

from Medicare Services Ltd informing him that they were protesting against 

the submission of clarifications to his office because this was highly irregular. 
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He immediately informed the two tenderers to withhold the information 

requested until further notice because he needed to refer the matter to the 

Department of Contracts. Mr Borg explained how he attended a General 

Contracts Committee’s meeting wherein it was explained that, on the basis of 

what was submitted, it was very difficult to evaluate the ‘on-call’ coverage. 

Subsequently, the tenderers and himself appeared before the General Contracts 

Committee in order for the bidders to explain how they intended to apply the 

‘on-call’ charges.  Also, the tenderers submitted their clarifications in writing 

as requested.  He declared that the two contenders were not aware of each 

others’ clarification reply as the meetings with Medicare Services Ltd and 

Health Services Group Ltd were held on different dates (16 and 25 August 

2005, respectively). 

 

After being granted permission to divulge other information considered 

pertinent to the proceedings, Mr Borg said that Medicare Services Ltd’s 

representatives explained  that  the ‘on-call’  rate  applicable  would  be  20c  

for  each  extra nurse called in and this for the first hour only while, Health 

Services Group Ltd’s representative explained that the ‘on-call’ charge would 

solely be applicable for a nurse, irrespective of the number of additional nurses 

required.  However, this charge was applicable if the ‘on-call’ was requested 

within a notice period of four hours during weekdays and six hours during 

Sundays and Public Holidays respectively. 

 

On cross-examination by Dr Fenech, Mr Borg said that in view of these 

divergent views and other unknown factors (for example, number of calls and 

additional nurses required) related to the ‘on-call’ coverage, the General 

Contracts Committee decided to base their recommendation on the first two 

elements only, that is, exclusive of the ‘on-call’ coverage. 

 

During the proceedings, in reply to a specific question by the PCAB, Mr Borg 

said that it was the Health Services Group Ltd’s letter dated 14 June 2005 which 

was submitted to the Department of Contracts after the closing date of tender that 

instigated him to raise the issue of the ‘on-call’ coverage because it was stated 

that ‘I would like to clarify that our quotation of 60c per hour is the rate after the 

requested two established nurses and irrelevant of how many nurses are 

supplied.  This thus, is not to be understood that the rate is per nurse.’ 
 

Also, on the PCAB’s request, Mr Bonnici declared under oath that they were 

instigated to write that letter because, in the tender under reference, the ‘on-

call’ coverage was requested per hour whilst in the previous tender bidders 

were requested to quote a rate per hour per nurse.  His attention was drawn by 

the PCAB that the matter should have either been clarified with the Department 

of Contracts at tendering stage or else the letter should have been sent with 

their submission. 
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Furthermore, Mr Bonnici confirmed that, in spite of the fact that the 

clarification meetings with both tenderers were held on different dates, they 

were neither given any information nor influenced by the other party’s reply.  

He testified that they did not even know that the General Contracts Committee 

had requested the same information from the other party. 

 

In his concluding remarks, Dr Caruana Galizia reiterated that the adjudication 

process was not transparent and that their offer was cheaper. He contended that 

the ‘on-call’ coverage was not a variable charge because the rate per hour and 

the number of hours and days were known.  He insisted that it was irregular to 

request tenderers to submit the ‘on-call’ rate and then exclude this element 

from the calculations.  He argued that, if the adjudicating committee wanted to 

evaluate the tender without taking into account the ‘on-call’ rate, they should 

re-issue the tender accordingly.  The appellants’ lawyer said that, once Mr 

Borg declared that they always required more than two nurses, it would make 

better sense if the basic number of nurses were increased.  Finally, Dr Caruana 

Galizia pointed out that Medicare Services Group Ltd were offering something 

that was not requested in the tender document. 

 

Dr David Grech said that they were not only stating that their offer was cheaper 

but that the process was vitiated. 

 

Dr Martin Fenech started his concluding remarks by stating that it was clear 

that the rates submitted by Health Services Group Ltd for the 1 P

st
P and 2 P

nd
P 

element were cheaper than those quoted by the appellants and that in the 

clarification meeting it was explained that the ‘on-call’ would practically be 

provided free of charge.  He was of the opinion that the CEO acted correctly 

when he referred the matter to the General Contracts Committee after realising 

that he could not communicate with the tenderers.  Dr Fenech said that from 

the CEO’s testimony it transpired that it was difficult for the General Contracts 

Committee to quantify the ‘on-call’ coverage.   Also, it was declared that none 

of the companies knew that the General Contracts Committee held clarification 

meetings with both parties and that no information was disclosed to the other 

party.   Thus, the matter was clarified through a democratic process without 

favouring anybody. Health Services Group Ltd’s legal advisor said that, after 

hearing the explanations of both parties, the General Contracts Committee 

realised that his clients’ offer was even cheaper than that of Medicare Services 

Ltd in all aspects and so awarded the contract to Health Services Group Ltd.  

He concluded by stating that the adjudication process was transparent, that 

nothing was irregular and that the appellants were requesting the relevant 

authority to re-issue the tender simply because they were not awarded the 

contract. 

 

At this stage, the public hearing was concluded and the PCAB proceeded with 

its deliberations before reaching its decision. 
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The Board, 

 

having noted that appellants, in terms of their ‘reasoned letter of 

objection’ as well as through their verbal submissions presented during 

the public hearing held on the 30 November, 2005, had objected to the 

decision taken by the General Contracts Committee;

having considered appellants’ claims that (a) they had submitted the 

rates for the provision of nursing services at Mount Carmel Hospital in 

accordance with the Schedule of the tender document; (b) their offer 

was Lm 1,014 cheaper; (c) there was some confusion in the definition of 

the ‘on-call’ coverage; and (d) the tender was not awarded according to 

the published specifications;

having taken note of  appellants’ remark that once the ‘on-call’ rate was 

requested in the tender document it was incorrect to exclude it from the 

calculations; 

 

having heard the awarded tenderer’s legal representative claim that (a) 

there was a level playing field and (b) the General Contracts Committee 

adjudicated the tender on the basis of the explanations given by both 

parties; 

 

having observed the chaotic manner in which proceedings were attended 

to, albeit desperate attempts were made to safeguard transparency; 

 

having noted Dr Fenech’s explanations regarding the fact that, whilst, 

according to him, as regards the offer submitted by his clients, if a ‘call’ 

is made to his clients by hospital officials four hours prior to nursing 

services being actually required, the latter would not incur any 

additional charge, yet, as confirmed by the appellants’ lawyer himself, 

the appellants would be charging the contracting party for every call; 

 

having considered Dr Fenech’s remark regarding the fact that if the 

appellants felt that something was irregular, then, they should have 

immediately asked the Contracts Department to suspend the evaluation 

and adjudication process; 

 

having considered the fact that the process of clarification regarding the 

‘on call’ coverage was instigated by a letter from Health Services Group 

Ltd which may have been intended as a clarification of the original offer 

but could also be interpreted to have changed such offer substantially; 
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having established that with regards to any clarification relating to the 

‘on-call’ coverage, Mr Bonnici should have sought such clarifications 

with the Department of Contracts prior to submission of tender; 

 

having examined these contestations in conjunction with (a) the specific 

requirements as stated in the tender documents and (b) the respective 

terms and specifications offered by the appellants in their tender; 

 

 reached the following conclusions: 

 

The contracting entity’s ‘modus operandi’ with regards to the evaluation 

and adjudication process of this tender left much to be desired as ‘inter 

alia’ (a) according to Mr Borg, tenderers were requested to provide the 

hourly rate for ‘on-call’ coverage but it was left to their discretion to 

indicate how they were going to apply the ‘on-call’ charge and this 

despite the fact that such a condition was not originally indicated in the 

tender document; and (b) according to appellants’ legal representative, 

his clients were first asked to fax requested information but were 

subsequently asked to withhold the information requested until further 

notice because Mr Borg needed to refer the matter to the Department of 

Contracts; 

 

The fact that the tender was originally issued for the provision of two 

nurses on a 24 hour basis (even though bidders were also requested to 

quote for the ‘on-call’ coverage because, due to unforeseen 

circumstances, they might be required to provide additional nurses) and 

then the Contracts Committee decided that their ultimate decision 

should be solely based on the first two elements, that is, exclusive of the 

‘on-call’ coverage, has to be considered as a change in original terms 

and conditions; 

 

Albeit it could agree with Dr Fenech’s claim that it was difficult for the 

General Contracts Committee to quantify the ‘on-call’ coverage, yet this 

Board feels that this should have been considered ‘ab initio’ and not 

during such a pivotal stage in the adjudication process.  Furthermore, 

this Board could also, for argument’s sake, concur with Dr Fenech’s  

claims that the clarification meetings with both parties were conducted 

in a highly democratic and equitable manner.  However, this Board 

cannot renege on its responsibilities and feels that the ‘modus operandi’ 

resorted to in this instance could very much lead anyone to doubt the 

lack of seriousness shown, thus, possibly, giving rise to uncalled for 

suspicious observations by third parties. 

 

In view of these findings, this Board finds in favour of appellants and whilst 

nullifying this tender, it also recommends that this tender be re-issued, this time 
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containing more clearly defined parameters thus avoiding unequivocal terms 

and conditions and guaranteeing a level playing field amongst all possible 

participants. 

 

Furthermore, this Board recommends that the contracting party and the 

Department of Contracts work closer together in order to ensure that evaluation 

and adjudication proceedings follow customary, well known, operational 

praxis. 

 

The Board has also concluded that the deposit paid by the appellants in 

conjunction with this appeal should therefore be refunded. 

 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

E. Muscat 
Member 

 

 

29 December 2005 
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PUBLIC CONTRACTS APPEALS BOARD 

 

Case No. 56 

 

Re: CT 2085/2005, Advert No. E/E/T/PC3/46/2004 

Tender for the Construction of Substations in Malta 

 

This call for tenders, published in the Government Gazette on 

11 February 2005, was issued by the Contracts Department following a request 

transmitted to the latter by Enemalta Corporation. 

 

The closing date for this call for offers in respect of a period contract, the 

global estimated value of which was Lm450,000 covering three years, was 

22 March 2005. 

 

The Corporation appointed an Evaluation Board to anlayse a total of eight (8) 

offers submitted by different tenderers. 

 

In terms of Clause 82, Part XII of Legal Notice No. 177 of the Public Contracts 

Regulations 2005, the public was notified that during the session held on 6 

October 2005 the General Contracts Committee recommended that the 

financial proposals (prices) of the indicated tender/s were to be published and 

unless any objection was received, such proposals were going to be opened and 

made public on 18 October 2005. 

 

Upon being informed that their offer has been disqualified for alleged “bad 

record on an identical contract”, Messrs C & F Building Contractors Ltd filed 

an objection on 11 October 2005. 

 

The Public Contracts Appeals Board (PCAB) made up of Mr. Alfred Triganza 

(Chairman) with Mr Anthony Pavia and Mr. Maurice Caruana, respectively 

acting as members, convened a public hearing on 14 December 2005 to discuss 

this objection. 

 

Present for the hearings were: 

 

C & F Building Contractors Ltd 

Mr Frank Schembri (Director) 

Arch Carl Grech 
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Enemalta Corporation 

Mr Godfrey Camilleri  

Mr Francis Darmanin  

Arch Mario Scicluna 

Eng Ronnie Vella 

Arch Joseph Sapienza (Witness) 

 

After the Chairman’s brief introduction, C & F Building Contractors Ltd’s 

representatives were invited to explain the motive leading to their objection. 

 

Architect Carl Grech, representing appellants, started by stating that since 

C & F Building Contractors Ltd had in the past and were still carrying out 

various works simultaneously for Enemalta Corporation, they did not know 

which project they were referring to when they were informed that their offer 

had been disqualified for alleged “bad record on an identical contract”. 

However, they had to assume that the Corporation was referring to the Marsa 

Power Station and / or Mosta Projects. 

 

When the PCAB requested the Corporation’s representatives to indicate the 

contract, Ing. Ronnie Vella said that, in actual fact, C & F Building Contractors 

Ltd had a bad track record on four similar contracts assigned to it.  Arch Mario 

Scicluna proceeded by saying that the four construction projects on which they 

had problems were the following: 

 

Project Date of Letter of Acceptance 

Switchgear at Marsa Power Station 15 May, 2002 

Structural works at Mosta 22 April, 2002 

Valletta Distribution Centre 21 December, 2000 

Marsascala Distribution Centre 22 June, 2001 

 

Eng. Vella continued his intervention by stating that the Corporation’s 

complaint was not on the quality of work as this was considered to be 

satisfactory but, this was on the fact that none of these projects were completed 

on time. He maintained that, apparently, the main problem with this contractor 

(the appellants} was that they were either not organised or did not have the 

capability in carrying out certain finishing works.  However, Enemalta 

Corporation’s representative admitted that such delays did not always happen 

because of the contractor’s fault since there were instances where the necessary 

permits or drawings were not available by the time they had to commence 

work.  This claim was also confirmed by Arch. Grech who reiterated the fact 

that, very often, both parties were to blame for not finishing these projects on 

time, namely within the agreed time frame. The Corporation’s representative 

said that, as far as the Marsa Power Station and Mosta Distribution Centre 

projects were concerned, they had to wait for indispensable information from 

Enemalta Corporation to continue the works. 
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During these proceedings, Ing Vella declared that they had sent various letters 

to C & F Building Contractors Ltd which were never challenged by the 

Company and in order to substantiate his claim he quoted textually from two of 

these letters. It was explained that the first letter was sent on 7 July 2004 by 

one of the Corporation’s legal representatives, Dr Damien Degiorgio, wherein 

the contractor was requested to carry out all outstanding works on the Mosta 

Distribution Centre, the M’Scala Distribution Centre and the Power Station 

project because, if such works were not to be completed on time, Enemalta 

Corporation would not be in a position to install the necessary equipment. As 

far as the other letter is concerned, Ing Vella said that he had personally written 

such letter on 27 August 2003, in order to refer to delays by the contractor in 

carrying out pending works at the Marsascala Distribution Centre. 

 

The members of the PCAB intervened to ask Arch Grech why the appellants 

never replied to such letters.  The appellants’ architect replied that they did not 

send a reply to the first letter because immediate action was taken accordingly. 

With regard to the second letter, Mr Grech denied that they did not send a 

reply. Also, he declared that all necessary works, including extra ones, had 

been completed by the time the new equipment was delivered.  At this stage, 

Arch Mario Scicluna intervened by stating that in the case of the Marsascala 

Distribution Centre they considered the contractor to have abandoned the 

remaining works and claimed that the finishing works had to be completed by 

another contractor who was responsible for maintenance of substations. On the 

other hand, Mr Frank Schembri, also acting on behalf of the appellants, not 

only denied that they had abandoned any works but also remarked that they 

had to carry out certain works which were not even included in the contract.  

Ing. Vella confirmed that there were variations and extra works on these 

projects. Also, he declared that they neither applied the penalty clauses 

included in the tender regarding delays and abandonment of contract nor took 

any legal action against the contractor. 

 

When asked by the PCAB as to whether there were other instances were 

contractors had been sidelined by the Corporation in other tenders, Arch 

Scicluna said that another contractor, who did not tender for this contract, had 

been barred from tendering for a period of time. 

 

The PCAB also drew Mr Scicluna’s attention to the fact that when a 

contracting party is somehow dissatisfied with the type of work carried out by 

any successful tenderer, it is to be expected that such matter should be 

promptly referred to the Department of Contracts for any remedial action, if 

any, to be taken. Furthermore, the PCAB saw it fit to declare that contractors 

should not be black listed during the adjudication stage but should be informed 

about such a decision ab initio in order to avoid any potential bidder from 

incuring unnecessary expenses for then to be told that they were not even being 

considered. 
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In answering a specific question raised by the PCAB which referred to whether 

the other bidders had any track record on similar works, Arch Scicluna said 

that tenderers Nos 2, 4 and 6, namely Raymond Farrugia, Paul Psaila and KHC 

Ent Ltd respectively, had previous experience in similar works with Enemalta 

Corproation. The other four contractors, namely B Grima & Sons, Kalaxlokk 

Co Ltd, PSV Turnkey Contractors and Denfar Concrete Supplies did not carry 

out any works for the Corporation in recent years however, they had seen their 

work.  The PCAB intervened once again to point out that although the other 

bidders’ work appeared to be satisfactory in instances which did not directly 

involve the Corporation, yet it could not be ascertained whether their clients 

had experienced any delays. Thus, the PCAB argued that tenderers were not 

adjudicated on an equal level playing field. 

 

The main and only witness to take the stand in these proceedings, Arch. Joseph 

Sapienza, Enemalta Corporation’s consultant on the Mosta, Marsascala and 

Valletta projects, confirmed that there were variations during the course of 

works and delays in carrying out certain finishing works. He said that in so far 

as concerned Marsascala Distribution Centre, certain finishing works were not 

even completed and therefore could not be included in the final bill.  Mr 

Schembri said that these were only minor finishing works and that these could 

not be carried out due to inclement weather. 

 

In his concluding remarks, Arch Grech stated that it had been established that 

the main problem was not related to the quality or the programme of works, but 

mainly due to minor works which were left pending at the Marsascala 

Distribution Centre.  Furthermore, he emphasised that, in spite of the fact that 

the programme of works was revised, they always managed to finish these four 

projects within the stipulated time frames. Mr Grech claimed that this was 

evident considering that that when the equipment was eventually delivered it 

was installed in the location in which it was originally intended for. 

 

Arch. Scicluna concluded by stating that, as far as these four projects were 

concerned, Enemalta Corporation always experienced extensions on the 

delivery dates because of delays on the part of the appellants.  He emphasised 

that, although these substations consisted of small rooms, it was indispensable 

for the selected contractor to start and complete the necessary works within the 

stipulated time frames because they could adversely affect the provision of 

electricity in the locality and as a consequence the Corporation could suffer 

damages.   Arch Scicluna, said that in the tender document it was pointed out 

that in the award of quotation, serious consideration would be given to (a) 

Experience of Contractor in similar works, (b) Time of completion of Contract, 

(c) Quality of work of Contractor and (d) A fair and reasonable Contract Price. 

 

Finally, he said that Enemalta needed to construct approximately 10 - 12 

substations every year.  He explained that under clause 4, ‘Award of 
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Quotation’, it was specified that ‘More than one contractor may be chosen to 

work on substations provided he is willing to work with the Contract Price of 

the selected contractor’. 
 

At this stage, the public hearing was concluded and the PCAB proceeded with 

its deliberations before reaching its decision. 

 

The Board, 

 

having noted that the appellants, in terms of their ‘notice of objection’ 

dated 11 October, 2005, and subsequently, through their motivated letter 

dated 24 November, 2005,  had objected to the decision taken by the 

General Contracts Committee communicated to them in terms of  the 

letter dated 7 October, 2005, informing them that the tender submitted 

by them was “………….not among the selected ones because of  (their) 

bad record on an identical contract”; 

having considered appellants’ contention in their motivated letter and 

also during their verbal submissions presented during the public hearing 

held on the 14 December, 2005,  that the delay in the completion of  

certain  projects awarded to them by the Contracting Authority 

(Enemalta Corporation) were mainly the result of (a)   “……piecemeal 

delivery of indispensable information from third parties to Enemalta and 

consequently from Enemalta to (them) to be able to execute the said 

works”  and (b) the revision of programmes of works and target dates; 

having established that appellants’ failure to be  “among the selected 

ones” was essentially the result of  an evaluation of their previous 

performance record on similar projects executed by them on behalf of 

the Contracting Authority;

having obtained from the Contracting Authority’s representatives, a 

detailed account of the specific situations where the appellants were 

deemed to have  defaulted in their performance, with particular 

reference being made to the four projects which were singled out for the 

purpose of the adjudication exercise, namely, (i) MPS E/E82/1/01, (ii) 

E/E/T 05/2001, (iii) E/E/T/62/1/00  and (iv) E/E/T3/1/01  -  

E/E/99/91/99;

having established, after seeking detailed explanations from the 

representatives of the appellants as well as the Contracting Authority, 

that, whilst the quality of the work previously performed by appellants 

on behalf of the Contracting Authority was, in general terms,  

satisfactory, there were instances when the appellants defaulted in the 

finalisation of minor finishing works -  a problem which, according to 
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the Contracting Authority’s representatives, was “chronic”  with most 

local contractors;

having also taken note of  the declarations made by the Contracting 

Authority’s representatives to the effect that  (a) the appellants were not 

invariably to blame for the delay in the finalisation of certain contracted 

works since there were instances when the Contracting Authority was 

itself in default and its actions had contributed to the resulting delays, 

and (b) the  Contracting Authority did not consider it necessary to resort 

to the application of the remedial measures contemplated in the tender 

documents, particularly the “penalty clauses”  relating  to delay or 

abandonment of the projects premised in terms of clauses 17 – 20 of  the 

“General Conditions of Contract for the Execution of Works in Malta”,   

given the nature of the defaults related to the mentioned four projects 

and (c) in the case of  the “Mosta” project (E/E/T 05/2001),  which had 

been reported to the General Contracts Committee as having been 

abandoned (“Deemed to have abandoned works”),  intended as evidence 

that the Contractor (appellants) were in default, it resulted to this Board 

during the public hearing that, in fact, the project had been completed 

without the Contracting Authority’s acknowledgement;

 having noted that the Contracting Authority had not otherwise ever 

reported the Appellants to the Director General of the Contracts 

Department with a view to blacklisting them from any further tendering 

work for Enemalta Corporation;

having also heard the appellants’ explanations for the delay in the 

finalisation of the minor finishing works which, according to them, were 

not of a serious nature given the related low cost value and also their 

secondary importance vis-à-vis the other aspects of the respective 

construction projects  -  an “excuse”  which was rejected  by the Board;

  

reached the following conclusions: 

 

The decision to exclude the appellants’ tender on the stated grounds of the  

appellants’ “….bad track record on an identical project”  was not fully 

substantiated nor was it justified for the following reasons:- 

 

1. The Contracting Authority’s representatives had admitted that the 

Contracting Authority had to accept its own share of responsibility 

for the delays that resulted from its own failures; 

 

2. The Contracting Authority admitted that it did not consider the 

appellants’ defaults on previous projects as serious enough to 

warrant the application of the remedial measures contemplated in the 
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tender documents, even in the case of two out of the four projects 

which were deemed to have been abandoned, which turned out to be 

not the case in one of the two projects, namely the “Mosta” project; 

 

3. The Contracting Authority had never taken steps to formally 

blacklist the appellants from tendering for its projects. 

 

In view of these findings, the Board decided to uphold the appeal and 

authorised the award procedure to continue with the inclusion of the appellants’ 

bid. 

 

Consequent to this decision, the Board concluded that the appellants should be 

refunded the deposit paid in conjunction with this appeal. 

 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

M. Caruana 
Member 

 

 

30 December 2005 
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PUBLIC CONTRACTS APPEALS BOARD 

 

Case No. 57 

 

Re: CT 2286/2005, Advert No. CT 257/2005 

Procurement of Hoists for Dry Standing Facilities at Kavallerizza – 

Marsaxlokk 

 

This call for offers, which was published in the Government Gazette on the 

9 August 2005, was issued by the Contracts Department following a formal 

request received from the Fisheries Conservation and Control Division. 

 

The estimated cost of this tender was Lm427,350 excluding VAT. 

 

The closing date of this tender was 11 October 2005. 

 

In total, four (4) offers were submitted by tenderers on closing date for 

submission of offers. 

 

Following notification to Messrs MSD (Darlington) Limited by the Contracts 

Committee that their tender had been disqualified because they had “failed to 

comply with the terms of Part XII of Legal Notice No 177 of the Public 

Contracts Regulations 2005 by disclosing” their financial proposal, the same 

Company filed a formal reasoned letter of objection on 24 October 2005 

against such decision. 

 

The Public Contracts Appeals Board (PCAB) made up of Mr. Alfred Triganza 

(Chairman), with Mr Anthony Pavia and Mr Maurice Caruana, respectively, 

acting as members, convened a public hearing on 14 December 2005 to discuss 

this objection. 

 

Also present for the hearing were: 

 

MSD (Darlington) Limited 

Profs Ian Refalo 

Dr Roderick Zammit Pace 

 

Fisheries Conservation and Control 

Dr Anthony Gruppetta (Director General) 

Mr Marco Cassar (Project Leader) 
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Witness 

Mr Edwin Zarb (Director General Contracts) 

 

After the Chairman’s brief introduction MSD (Darlington) Ltd.’s 

representatives were invited to explain in brief the motive of their objection. 

 

Prof. Ian Refalo, representing the appellants, started by stating that his client 

had submitted the tender in a sealed envelope containing separate packages as 

required by Regulation 82 (1) of the General Contracts Regulations 2005 and 

that each of the three packages included the documentation requested. Dr 

Refalo explained that MSD (Darlington) Ltd submitted two options and that 

they had included the price not only in Package Three (Financial Offer) but 

also in Package Two (Technical Specifications).  He claimed that this was done 

to facilitate matters and to avoid confusion.  At this point, Profs Refalo showed 

the PCAB copies of the documents in respect of the technical specifications of 

Options 1 and 2 and said that the price was indicated only in the first page of 

these documents.  When this PCAB remarked that this could influence the 

Board’s decision, Prof Refalo replied by stating that, if this were the case, the 

Board could easily exclude that extra page and evaluate the technical 

specifications only. Moreover, the appellants’ lawyer claimed that at Stage 

Two the price was irrelevant because the only evaluation made was to stipulate 

whether the tenderers’ technical submissions satisfied the technical requirement 

of the tender or not.  Prof Refalo argued that at that stage no comparison 

between offers was made because the only comparison made between tenderers 

was that of the prices at Stage Three. 

 

Prof Refalo pointed out that his clients’ tender was disqualified not because 

they failed to submit the requested information but simply because an item of 

information contained in one package was also included in another package.  

He argued that, once the regulations did not prohibit information set out in one 

package from being included also in another then it was permissible for 

additional information to be included in any of the packages.  He insisted that 

such additional information in package two should not have lead to the 

disqualification of their tender because in this particular tender it was not 

specified that tenderers would be disqualified if the price was indicated in 

Package Two. Furthermore, he argued that, if this document was included in 

that package where it was not requested, then his clients’ tender should not 

have been disqualified but rather should have had the information considered 

irrelevant at that stage simply ignored.  The appellant’s legal representative 

said that the Department’s decision to disqualify his clients’ tender for the 

reasons stated was manifestly unreasonable and unjustified. 

 

Dr Anthony Gruppetta, representing the Fisheries Conservation and Control 

Unit began his response by stating that the Three Package system was used for 
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all tenders with an estimated value of over Lm250,000 and that the procedure 

was laid down in the Public Contracts Regulations, wherein tenderers were 

requested to submit the bid bond in Package One, the technical specifications 

in Package Two and the financial offer in Package Three. He explained that the 

financial offer of each tender was opened only after it was found to be 

technically compliant and valid. 

 

Dr Gruppetta declared that the appellants’ offer was disqualified by the 

Department of Contracts because the bidder included the price in Package 

Two. When the PCAB asked him to state whether it was specifically stated in 

the tender document that the tender would be disqualified if the financial offer 

were to be included in Package Two, he replied by stating that he preferred if 

this question were to be addressed to the Contracts Department’s 

representative. 

 

Mr Edwin Zarb, Director General Contracts, was called to the witness stand. 

 

Replying to the same question asked to Dr Gruppetta, Mr Zarb said that 

alternatively it was specified that the financial offer should be included in 

Envelope No 3.  The Director General Contracts explained that since this 

tender was a three package system, tenderers were requested to submit the bid 

bond, the technical specifications and the financial offer in Packages One, Two 

and Three respectively as indicated hereunder: 

 

The tender conditions stipulate that tenders shall only qualify for consideration 

if they are submitted in separate packages as follows: 

 

Package One: An original and valid tender bond (Bid Bond), duly executed in 

the form, for the amount and for the validity Period stipulated in the official 

tender document; 

 

Package Two: Technical specifications including supportive literature, details, 

designs, samples and any other matter as requested in the tender documents; 

 

and 

 

Package Three: Completed price schedules and, or bills of quantities, form of 

tender, payment terms or other financial arrangements; any covering letter 

which may provide other pertinent details of a commercial nature. 

In the process of adjudicating the tender, the packages for all tenderers are to 

be opened in public and in the sequence enumerated in the immediately 

preceding sub-regulation.  When at any stage, any tenderer fails to comply with 

the tendering procedural requirements and, or with the specifications, the 

remaining packages in his tender offer are to be discarded unopened. 
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Mr Zarb said that the scope behind the three package system was that the prices 

would not be disclosed before the financial package was opened.  If this were 

to be the case then the procedure could easily adopt a one-package system. 

 

Profs Refalo intervened and pointed out that in other tenders it was clearly 

specified in bold that if any indication of pricing were to be found in Envelopes 

No 1 and No 2, the tender involved would be disqualified.  He argued that, 

once in this case such note was not included, then it was immaterial whether 

one were to include the price in package two or not. The PCAB commented 

that it did not see relevance of writing such a note in the tender document once 

the procedure was already specified in the regulations.  Following this 

comment, Profs Refalo replied that he did not think that this was superfluous 

because he presumed that the technical people who evaluated the offer in 

Envelope No 2 were not the same persons who opened the offers. 

 

Consequently, he maintained that, if the page containing the price was 

considered ‘extra’, then there was no need for the same page to be handed over 

to the evaluators. 

 

At this point, Dr Gruppetta clarified that the offers were opened by the whole 

Evaluation Committee, including the evaluators. Also he confirmed that the 

financial offers were evaluated by the same persons who evaluated technical 

specifications. Furthermore, he exhibited an extract of the tender document 

containing the description of the technical specifications.  The PCAB pointed 

out that in clauses 11.1 and 11.2 of the tender document it was clearly 

explained what the technical and financial bids should consist of respectively 

and that under the former clause it was not indicated that tenderers should 

include the financial consideration. 

 

During his intervention, Dr Roderick Zammit Pace said that the three package 

system had an administrative function and that their interpretation should not 

be construed to misinterpret the Department’s policy, because in previous 

tenders the instructions not to include any prices in package two were written 

in bold. 

 

Prof Refalo said that, in view of the fact that in certain tenders it was 

specifically indicated that tenders would be disqualified and in this tender it 

was not specifically indicated that they would be disqualified, any tenderer 

could have easily been misled in how one was expected to interpret such issue. 
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Dr Gruppetta emphasised that all tenders were expected to follow a standard 

procedure as stipulated in clause 11, ‘Content of Tenders’, namely that ‘All 

tenders submitted must comply with Part XII of the Public Contracts 

Regulations 2005.’  Apart from this he explained that the regulations specified 

what should be done rather than what should not be done. 

 

In his concluding remarks Dr Gruppetta said that five offers were submitted for 

this contract. He said that all tenderers, with the exception of one who had two 

offers (Lot 1 and Lot 2), were all disqualified either because of the tender 

guarantee and/or disclosure of prices. 

 

Profs Refalo concluded by stating that the PCAB could easily instruct the 

evaluators to ignore the document containing the prices during their technical 

evaluation of the offers. 

 

At this stage, the public hearing was concluded and the PCAB proceeded with 

its deliberations before reaching its decision. 

 

The Board, 

 

having noted that the appellants, in terms of their ‘reasoned letter of 

objection’ dated 24 October, 2005, had objected to the decision taken by 

the General Contracts Committee communicated to them in terms of the 

letter dated 17 October, 2005, informing them that the tender submitted 

by them was disqualified because they had “……failed to comply with 

the terms of Part XII of Legal Notice No. 177 of the Public Contracts 

Regulations 2005 by disclosing (his) financial proposal”; 

 

having considered appellants’ contention in their motivated letter and 

also during their verbal submissions presented during the public hearing 

held on the 14 December 2005, that they had complied fully with the 

statutory provisions under reference and that, consequently, the 

disqualification of the tender was unfounded; 

 

having noted that appellants’ contestations were based on their 

insistence that they had faithfully interpreted the instructions given to 

tenderers in terms of regulations 82 (1) (a), (b) and (c) of the Public 

Contracts Regulations, 2005 (Legal Notice No. 177 of 2005) since, 

according to them,  the inclusion of their financial quotation in 

“Package Two” and their detailed terms of their financial offer in 
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“Package Three”, did not, per se, constitute a breach of the provisions 

of the said regulation; 

 

having examined appellants’ reasoning to the effect that, once nowhere is 

it stated in the regulations under reference that prospective tenderers are 

precluded from quoting directly or indirectly any financial terms either in 

“Package One” (regulation 82 (1) (a)) or “Package Two” 

(regulation 82 (1) (b)), they had not infringed the said regulations; 

 

having also heard their argument that whenever such preclusion was 

specifically intended, it was clearly stated and printed in bold in the 

related tender documents and that, therefore, according to them, by 

implication, in this particular instance, the preclusion did not apply; 

 

having also heard the verbal evidence given under oath by the Director 

General (Contracts) who explained the procedure that was expected to 

be invariably followed by tenderers in fulfilment of the obligations 

emerging from the statutory provisions regulating the “separate 

packages” arrangement, namely, regulations 82 (1) (a), (b) and (c), as 

well as the praxis that has been  in operation in compliance with these 

provisions 

 

reached the following conclusions: 

 

1. The instructions which were expected to be followed by tenderers 

regarding the presentation of the three separate tender packages in 

terms of regulations 82 (1) (a), (b) and (c) of the Public Contracts 

Regulations, 2005 (Legal Notice No. 177 of 2005) were clear and not 

subject to possible different interpretations; 

 

2. It is evident from the provisions of regulation 82 (2) that the overall 

purpose of the three separate packages system, is to ensure that the 

adjudication process applicable in the case of tenderers with an estimated 

value of over  Lm250,000, is conducted through a sequenced three-phase 

arrangement, and “When at any stage, any tenderer fails to comply with 

the tendering procedural requirements and, or with the specifications, the 

remaining packages in his tender offer are to be discarded unopened”, 

 

3. The inclusion of the appellants’ financial quotation in “Package Two” 

and their detailed terms of their financial offer in “Package Three”, did 

in fact constitute a breach of the ‘procedural requirements’ of the said 

regulations; 
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Consequent to (1), (2) and (3), the Board upholds the decision taken by the 

Contracts Committee that appellants’ tender should be disqualified. 

 

The Board has therefore decided to reject the appeal and has also concluded 

that the deposit paid by Appellant in conjunction with this appeal cannot be 

refunded. 

 

During its considerations the Board examined in particular the appellants’ 

assertion that in various tender documents there is included a condition as 

quoted in paragraph 2 of these conclusions.  The Board feels that once the 

necessary legislation is already present in this regard, any similar conditions 

which may be repeated in the tender documents are considered superfluous 

and, as is the case here, may lead to misunderstandings.  It is therefore 

recommended that for the avoidance of doubt, all tendering entities should 

be advised not to include such clauses in their tender documents. 

 

 

 

 

 

 

A. Triganza 

Chairman 
A. Pavia 
Member 

M. Caruana 
Member 

 

 
30 December 2005 
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Conclusion 

 

 

 

The year 2005 saw a substantial increase in the number of complaints and 

objections submitted to the Department of Contracts. 

 

In fact, the number of complaints heard by the General Contracts Committee in 

respect of departmental tenders increased from three in 2004 to nineteen in 

2005.  Similarly, the number of objections heard by the Public Contracts 

Appeals Board increased from eleven in 2004 to thirty four in 2005. 

 

I take the opportunity to thank the members of the General Contracts 

Committee for their invaluable advice as well as the Chairman and members of 

the Public Contracts Appeals Board for their sterling work during the year. 

 

 

 

 

 

 

 

Edwin Zarb 

Director General (Contracts) June 2006 


